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Q. Can you think of anyone else at
Printcraft that you didn't speak to who might know?

1

I

2

A. No.

i",!I1

3

Q. 11le other photograph that you referred

, 4

to, I believe, was previously attached as Exhibit
*-034; is that correct?
A. Yes.
Q. Is that the same photograph?
A. Yes.
Q. Have you investigated regarding who
took the photograph marked as Exhibit *-034 to your
deposition?
A. I have.
Q. And what did you learn?
A. I asked those same people if they had
seen the photograph or took the photograph, and
they said no.
Q. Is there anyone else at Printcraft
Press that you have not asked that might know the
authenticity of this picture?
A. I don't think so.
Q. You have some other documents?
A. I've got one piece of information from
a deposition earlier this week on a dig line
document that I researched. It rea ly didn't have
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A. Something like that.
Q. Okay. And the purpose was to install
some sort of a communications network?
A. No. 111at's what the -- that company
was doing at Lawry's building. He asked them if
they could run a sewer line from the lift station
out underneath the railroad tracks at Printcraft.
Q. And so they have perfonned that -- has
someone come out and done that dig line search
since that deposition was taken?
A. Yeah. There's red marks and different
colors marking the utilities at the location.
Q. For what purpose was that -- I'm
sorry. You said that.
Was the purpose only to obtain a
pricing from Mr. Hansen?
A. That's what I was told.
Q. Do you know why Mr. Hansen actually
requested that the dig line locate be completed?
A. So that he could see what obstacles
there were to work around to come up with a price.
Q. Has a price been submitted by
Mr. Hansen?
A. Not that I'm aware of. There's one
other thing I need to bring up early on. I've got
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1
anything to do with the December 22nd, but I
an appointment to take some scouts camping at 4:30,
2
figured I'd bring the information since you guys
so I need to be out ofhere at 4:00. Hopefully, we
3
3
questioned -can make this pretty succinct. I did show up early
4
4
Q. Thank you.
in hopes of Mr. Schuster being done sooner than
5
5
A. I went back and talked to Lawry Wilde.
what he was.
6
6
He knew who this Hansen was. They had just
Q. Okay. Anything else that you've done
7
7
finished boring in some cable network around the
in order to prepare to complete this deposition?
8
8
building he's in. He asked that gentleman to give
A. Yes. I brought the receivables and
9
him a quote on boring the sewer out and underneath
9
payables for Pride Air Express. 111is is -- we've
10
10
the railroad tracks and that gentleman had called
paid them one payment and that's reflected there.
11
11
for a locate to see what obstacles there were for
This is a list of all the bills that we've received
12
from Pride Air.
12
that.
13
13
Q. If I remember correctly, and I don't
Q. Anything else?
14
14
have that document in front of me, it did refer to
A. I've got the same accounting pages for
15
CTR Development. Is it your understanding that CTR 15
Larsen and Associates for some bills that were
16
16
Development was not involved in that dig line
received from them and checks that we've cut to
17
them.
17
request?
18
A. I don't know.
18
111ere's one thing that I think I
19
Q. Did Mr. Wilde indicate to you ifhe
19
answered wrongly in that prior deposition to do
2 0
played any part in submitting that dig line
20
with the tanks. I don't think I told you that one
2 1
request?
21
of those tanks belonged to Larsen and Associates
22
A. He asked for an estimate from the
22
that we have in that -- that we're using. 111is
23
gentleman so he initiated -23
refreshed my memory when I realized that there was
24
Q. I see. So Mr. Wilde requested it and
24
some smaller rental fees here for those tanks, for
L2_5
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straight across his property and hooking into the
city's manhole by his loading dock temporarily.
Q. What was the most recent proposal?
A. Those were all kind of in the same -Q. Are there any negotiations ongoing
currentiy between Printcraft and Mr. Miskin?
A. No.
Q. What is the status of Printcraft's
negotiations for an easement with Union Pacific
Railroad?
A. It's ongoing.
Q. Is there a proposal tor which you're
awaiting a response from Union Pacific that's been
submitted by Printcraft?
A. No.
Q. Is there a proposal that has been
submitted by Union Pacific to Printcraft?
A. No.
Q. \\Il1at is the next step to occur in
those negotiations in order for Printcraft to
obtain a sewer line easement?
A. I don't know.
Q. Who handles those negotiations for
Printcraft?
A. Me.
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, 2009, consisting of pages numbered 495 to 559;

Page 557
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Page 558
that I have read the said deposition and know the
contents thereof; that the same are true to my
knowledge, or with cOITections, if any, as noted.
Page Line Should Read
Reason

MR. FULLER: I have no further questions.
(The deposition concluded at 3:57
p.m. )
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Travis Waters
Subscribed and swom to before me this
day of
2009, at
, Idaho.

(Seal)

Notary Public for Idaho
My Commission Expires
I'

I
'.
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Let's just take a look at Exhibit
No. *-006. I'll just use that as an example. Will
you take a look at paragraph No.5. It says,
condition of the premises. Do you see that?
A. I do.
Q. You testified that this, at least -whether signed or not, was your understanding, at
least as CTR Management's representative, of the
lease agreement between Printcraft Press and CTR
Management.
This provision says in the second
sentence, the tenant agrees if during the tenn of
this lease the tenant shall change the usual method
of conducting tenant's business on premises or
should tenant install thereon or therein any new
facilities, tenant will at the sole cost and
expense of the tenant make alterations or
improvements in or to the premises which may be
required by reason of any federal or state law or
any municipal ordinance or regulation applicable
thereto.
As the management company that was
leasing the premises to the tenant, Printcraft
Press, did you view the -- I guess, ultimately the
comolete dl::'l UPllUll of sewer and water services to
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of the sewer system once Sunnyside Utilities
disconnected Printcraft? I'm talking about the
$40,000 loan. Was any of that -- to your knowledge
do you know -KELLY SMITH: I'm sorry, Mark. Can I speak
to you for just a second?
MR. FULLER: Let's take just a brief break.
(A recess was taken from 2:04 p.m. to
2:05 p.m.)
Q. BY MR. GAFFNEY: I'll try to start
that question over again and make it a little more
simple.
The $40,000 loan from CTR Management
to Printcraft that appears on both of their balance
sheets, to your knowledge as CTR Management, has
any of that loaned money been used to effect any
improvements or changes or fixes to the sewer
system at the Printcraft building?
A. I don't know.
MR. GAFFNEY: All right. That's all I've
got.
FURTHER EXAMINATION
BY MR. FULLER:
Q. What is the current status of the

Page 47
1
2

3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
2a
21
22
23
24
25

Printcraft Press as an alteration or change in the
usual method of Printcraft Press's conducting of
business?
A. Yes.
Q. All right. Based upon that as the CTR
Management representative, speaking to this lease
agreement, did you expect then Printcraft Press to
take whatever steps were necessary to bring sewer
and water services to the facility in compliance
with the various rules and regulations laid out
here?
A. Yes.
Q. All right. My assumption is, one of
those, is if you're going to have to connect to the
City of Idaho Falls, Printcraft is going to have to
connect, at some level they're going to have to be
in compliance with whatever municipal ordinances
apply. Is that your understanding?
A. Yes.
Q. All right. The moneys loaned to
Printcraft Press by CTR Management, we hit on those
a little bit on a couple of tllose spreadsheets or
balance sheets. Do you know if any of those moneys
lent to Printcraft Press went to either upgrade or
otherwise try to provide a fix for the disruption
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sewer connection -- sewer services being provided
to the building today?
A. My understanding is that Printcraft is
hauling their sewage to the City ofldaho Falls.
Q. Do you have any other knowledge
regarding connection of the building to the city?
A. That the property's been annexed into
the city.
Q. Anything else?
A. No.
Q. Mr. Gaffney questioned you regarding a
meeting that occurred in the fall of 2006, if I
remember your testimony correctly. Do you recall
that questioning?
A. Right.
Q. And your testimony was with regard to
the status of the parties at that time; is that
correct?
A. What do you mean?
Q. He asked you questions regarding the
responsibilities of Printcraft under the lease
agreement as of the time of that meeting in the
fall 01'2006. Was your testimony related to that
time period?
A. Yes.
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Travis Waters CTR Development
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MARK R. FULLER (ISB No. 2698)
DArnEL R. BECK (ISB No. 7237)
FULLER & CARR
410 MEMORIAL DRIVE, SUITE 201
P . O. Box 50935
IDAHO FALLS, ID 83405-0935
TELEPHONE:
(208) 5245400
ATTORNEY FOR DEFENDANT/COUNTER CLAIMANT SUNNYSIDE PARK UTILITIES, INC.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO IN AND FOR
THE COUNTY OF BONNEVILLE
PRINTCRAFT
PRESS,
Idaho corporation,

INC. ,

an

Plaintiff,

Case No. CV-06-7097

AFFIDAVIT OF DAVID SMITH

v.

SLTNNYSIDE
PARK
UTILITIES,
INC.,
an Idaho corporation,
SUNNYSIDE
PARK
OWNERS
ASSOCIATION,
INC.,
an Idaho
corporat
SUNNYSIDE
AND
PROFESSIONAL
INDUSTRIAL
PARK, LLC, an Idaho limited
liability corporation,
DOYLE
BECK an individual, and KIRK
WOOLF, an individual.
I

Defendants.
SUNNYSIDE
PARK
UTILITIES,
INC.,
an
Idaho corporation,
and Su~YSIDE INDUSTRIAL AND
PROFESSIONAL
PARK,
LLC
an
Idaho
limited
liability
corporation.
Counterclaimants,
v.

PRINTCRAFT PRESS, INC., an
Idaho corporation, and TRAVIS
WATERS, an individual.
Counter-defendants.
AFFIDAVIT OF DAVID SMITH -

1

STATE OF IDAHO
) ss.
County of Bonneville)
David Smith, being first duly sworn upon his oath states and
alleges as follows:
Affiant

1.

is

a

resident

of Bonneville

County,

State of

Idaho and executes this Affidavit upon his personal knowledge.
2.

Affiant

is

employed

operate and administer the

by

the

City of

City

of

Idaho

Falls

to

Idaho Falls Municipal Sewer

Treatment Facilities. As administrator of the City of Idaho Falls
Municipal Sewer Treatment Facilities,
overseeing all

operations of

Sewer Treatment

Facilities.

Affiant is responsible for

the City of
Furthermore,

Idaho Falls Municipal
Affiant

has

access

to

records which identify which entities and persons are receiving
sewer

services

from

the

City

of

Idaho

Affiant's position, affiant is famil

Falls.

As

a

result

of

with all City policies and

all City Ordinances which relate to use of the City's wastewater
treatment facilities by its customers.
3.

On or about July 2,

South Professional Way,
City of
Idaho

2009 the building located at 3834

Idaho Falls

f

Idaho was connected to the

Idaho Falls \-'Jastewater Treatment Plant and the City of

Falls

began

providing

sewer

services

to

the

building.

Affiant reviewed plans to approve the connection.
Affiant
conversations
records

of

with

the

knows

from

his

representatives

City of

own
of

observations,
Print craft

and

from

his

from

the

Idaho Falls wastewater treatment plant,

5

~

611
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which affiant has personally reviewed,
at

3834

South

Professional

Printcraft Press,
City

of

Idaho

ordinances.

Idaho

Falls,

Idaho,

including

is currently receiving sewer services from the
Falls

in

Furthermore,

ensuring that

Way,

that the building located

accordance

with

Idaho

Falls'

city

affiant is responsible for periodically

the discharges

from Printcraft do not

exceed the

City of Idaho Falls'

wastewater ordinances as Printcraft's waste

is

into

being

discharged

treacment facilities,

the

City

of

Idaho

Falls'

wastewater

as a result affiant has personal knowledge

that wastewater from Print craft is being discharged into the City
of

Idaho

Falls

wastewater

treatment

plant

through a

four

inch

sewer line.
5.

of

Idaho

In affiant's capacity as the administrator of the City
Falls

wastewater

treatment

understands that the policy of the City of

facilities,

affiant

Idaho Falls is that

sewer services are provided to customers as long as they comply
with the City's Ordinances, including City Ordinance 8-1-21.
6.

Further this Affiant sayeth naught.

DATED this

,J.-

day of October, 2009.

David Smith
Administrator-City of Idaho Falls,
Wastewater Treatment Plant
SUBSCRIBED AND SWORN to before me this

C

9

~~ day of October,

.

(~~tdl~t~
~otary Public for Idaho

Residing at Shelley, Idaho
My Commission Expires: June 7, 2010

5 - 61. 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I served a true and correct copy of the
following described pleading or document on the attorneys listed
below on this

~

-"'---'---

day of October, 2009:

Document Served:

AMENDED AFFIDAVIT OF DAVID
SMITH

Attorneys Served:

Michael D. Gaffney, Esq.
BEARD ST. CLAIR
2105 Coronado Street
Idaho Falls, 1083404

X

Bryan Smith
SMITH, DRISCOLL & ASSOCIATES
P.O. Box 50731
idaho Falls, ID 83405-0731
Fax: 529-4166

cS- 613

U.S. Maii
Facsimile
Hand Delivery

U.S. Mail
Facsimile
_ _ Hand Delivery

X
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MARK R. FULLER (ISB No. 2698)
DANIEL R. BECK (ISB No. 7237)
FULLER & CARR
410 MEMORIAL DRIVE, SUITE 201
P . O. Box 50935
IDAHO FALLS, ID 83405-0935
TELEPHONE: ( 2 08) 524 - 54 0 0

p

ATTORNEY FOR DEFENDANTS/COUNTER CLAIMANTS SUNNYSIDE PARK UTILITIES, INC.
AND SUNNYSIDE INDUSTRIAL AND PROFESSIONAL PARK, LLC.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO IN AND FOR
THE COUNTY OF BONNEVILLE
PRINTCRAFT
PRESS,
Idaho corporation,

INC. ,

an )

Plaintiff,
v.

)
)
)
)
)

SUNNYSIDE
PARK
UTILITIES, )
INC.,
an Idaho corporation, )
PARK
OWNERS )
SUNNYSIDE
ASSOCIATION,
INC. ,
an Idaho )
SUNNYSIDE )
corporation,
AND
PROFESSIONAL )
INDUSTRIAL
PARK, LLC, an Idaho limited )
liability corporation,
DOYLE )
BECK, an individual, and KIRK )
)
WOOLF, an individual.

Case No. CV-06-7097

OPPOSITION TO MOTION
TO STRIKE AFFIDAVIT OF
DAVID SMITH

)

Defendants.

)
)
)

SUNNYSIDE
PARK
UTILITIES, )
INC.,
an Idaho corporation, )
and SUNNYSIDE INDUSTRIAL AND )
PROFESSIONAL
PARK,
LLC,
an )
Idaho
limited
liability )
)
corporation.
Counterclaimants,

)
)

)

v.

)

)
PRINTCRAFT PRESS, INC., an
Idaho corporation, and TRAVIS )
)
WATERS, an individual.

)

Counter-defendants.

)

OPPOSITION TO MOTION TO STRIKE AFFIDAVIT OF DAVID SMITH -

1

COMES NOW the Defendant,
corporation,

Idaho

Sunnyside Park Utilities,

(hereafter

"Sunnyside")

and

Inc.,

files

an

this

opposition to Plaintiff's Motion to Strike the Affidavit of David
Smith.
The affidavit of David Smith should not be stricken for
several reasons:

(1) Defendants have submitted an Amended

Affidavit of David Smith addressing the foundational issues raised
in Plaintiff's Motion to Strike; and (2) only affidavits submitted
in support of Motions for Summary Judgment pursuant to IRCP 56
need to meet the Idaho Rules of Evidence Requirements for
admissibility at trial.
Printcraft's Motion to Strike the Affidavit of David Smith
asserts that the statements in Mr. Smith's affidavit lack
foundation. However, Sunnyside has submitted an Amended Affidavit
of setting forth specific foundation for the testimony he
provides.
Furthermore, objections as to foundation are not grounds to
strike an Affidavit submitted in support of an IRCP 60(b) Motion.
In the case of Obendorf v. Terra Hug Spray Co., the Court held
that only affidavits in support of IRCP 56 Motions must contain
testimony that would be admissible at trial. 145 Idaho 892,
900,188 P.3d 834 (2008).

("If we were to conclude that every

affidavit filed in connection with every motion under the Idaho
Rules of Civil Procedure must satisfy the Idaho Rules of Evidence,
as suggested by Respondents, the effect would be to render this
provision of I.R.C.P. 56(e) mere surplusage."). In that case the

OPPOSITION TO MOTION TO STRIKE AFFIDAVIT OF DAVID SMITH - 2

5-G15

respondents moved to strike an affidavit because the affidavit
lacked foundation and constituted inadmissible hearsay in
violation of I.R.E. 602 and 801. Id. In Obendorf the District
Court denied the Motion to Strike "because it was unaware of any
rule or authority concerning the requisites for affidavits outside
the summary judgment setting." Id. The Supreme Court upheld the
denial of the Motion to Strike. Id. at 900-901. While the Obendorf
Court was dealing with an Affidavit in support of IRCP 59, the
standards applicable to Motions under IRCP 59 and 60 are similar,
and more importantly neither IRCP 59 or IRCP 60 contain any
requirement that affidavits be admissible at trial and based upon
personal knowledge. See IRCP 59 and 60.
By amending the Affidavit of David Smith, the testimony in
Mr. Smith's affidavit contains sufficient foundation to be
admissible and should not be stricken. Furthermore, there is no
requirement that the testimony of Mr. Smith be admissible at trial
and therefore, Plaintiff's objection that the Affidavit lacks
foundation would not provide grounds for striking an Affidavit in
support of a IRCP 60(b) motion. As a result, Sunnyside
respectfully requests that the Court deny the Motion to Strike the
Affidavit of David Smith.

DATED this

day of October, 2009.

Daniel R. Beck
Attorney for Defendant

OPPOSITION TO MOTION TO STRIKE AFFIDAVIT OF DAVID SMITH - 3

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I served a true and correct copy of the
following described pleading or document on the attorneys listed
/\\~

below on this

V\

day of October, 2009:

Document Served:

OPPOSITION TO MOTION TO STRIKE
AFFIDAVIT OF DAVID SMITH

Attorneys Served:

Michael D. Gaffney, Esq.
BEARD ST. CLAIR
2105 Coronado Street
Idaho Falls, 10 83404
Bryan Smith
SMITH, DRISCOLL & ASSOCIATES
P.O. Box 50731
Idaho Falls, 1083405-0731
Fax: 529-4166

U.S. Mail
Facsimile
Hand Delivery

_ _ U.S. Mail
tI? Facsimile
Hand Delivery

><

Darrtel R. Beck
FULLER & CARR

OPPOSITION TO MOTION TO STRIKE AFFIDAVIT OF DAVID SMITH - 4
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MARK R. FULLER (ISB No. 2698)
DANIEL R. BECK (ISB No. 7237)
FULLER & CARR
4 10 MEMORIAL DRIVE, SUITE 201
P .0. Box 50935
IDAHO FALLS, ID 83405-0935
TELEPHONE:
( 208) 524 - 5400
ATTORNEY FOR DEFENDANT/COUNTER CLAIMANT SUNNYS IDE PARK UTILITIES, INC.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO IN AND FOR
THE COUNTY OF BONNEVILLE
PRINTCRAFT
PRESS,
Idaho corporation,

INC. ,

an )

Plaintiff,
v.

SUNNYSIDE
PARK
UTILITIES,
INC.,
an Idaho corporation,
PARK
OWNERS
SUNNYSIDE
ASSOCIATION,
INC.,
an Idaho
corporation,
SUNNYSIDE
AND
PROFESSIONAL
INDUSTRIAL
an Idaho limited
PARK, LLC,
liability corporation,
DOYLE
BECK, an individual, and KIRK
WOOLF, an individual.
Defendants.
SUNNYSIDE
PARK
UTILITIES,
INC.,
an Idaho corporation,
and SUNNYSIDE INDUSTRIAL AND
PROFESSIONAL
PARK,
LLC,
an
Idaho
limited
liability
corporation.
Counterclaimants,
v.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-06-7097

AFFIDAVIT OF STEVE ANDERSON

)

PRINTCRAFT PRESS, INC., an
Idaho corporation, and TRAVIS
WATERS, an individual.
Counter-defendants.

)
)
)
)
)

AFFIDAVIT OF STEVE ANDERSON -

1

STATE OF IDAHO

)
)ss.
County of Bonneville)
Steve Anderson,

being first duly sworn upon his oath states

and alleges as follows:
1.

Affiant

is a

resident of Bonneville County,

State of

Idaho and executes this Affidavit upon his personal knowledge.
2.

Affiant is employed by the City of Idaho Falls as the

Engineering

Administrator

for

the

City

of

Idaho

Falls,

Public

Works Division.
3.

Attached as Exhibit "An is a true and correct copy of a

Plan and Profile for Printcraft Press, Inc. to connect to the City
of Idaho Falls'
and

Profile

Public Wastewater Treatment Facility.

received all

necessary approvals

from

Such Plan

the

City of

Idaho Falls by March 1, 2009.
4.

As the Engineering Administrator for the City of Idaho

Falls affiant is familiar with the practices and policies of the
City of
Press

Idaho

Falls

received

a

regarding plan approvals.
building

permit?'

and

After

complied

Printcraft
with

any

requirements of any plumbing permit necessary, and having received
the approval of the plans from the necessary Departments of the
City of Idaho Falls, and after fulfilling all terms and conditions
of the Annexation Agreement related to the installation of sewer
lines, the only remaining step for Printcraft Press to receive the
City of Idaho Falls'

sewer services was to complete the physical

connection of the building to the City's sewer lines.

AFFIDAVIT OF STEVE ANDERSON

2

5.

Further this Affiant sayeth naught.

DATED this

6

day of

0C[.

I

2009.

~LL~
Steve Anderson
Engineering Administrator
City of Idaho Falls

SWORN to before me this

~

day of

2009.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I served a true and correct copy of the
following described pleading or document on the attorneys listed
below on this

~~

day of

()~

---=~~-----------

Document Served:

I

2009:

AFFIDAVIT OF STEVE ANDERSON

Attorneys Served:

Michael D. Gaffney, Esq.
BEARD ST. CLAIR
2105 Coronado Street
Idaho Falls, 10 83404
Bryan Smith
SMITH, DRISCOLL & ASSOCIATES
P.O. Box 50731
Idaho Falls, 1083405-0731
Fax: 529-4166

_ _ u.S. Mail
- - Facsimile
_-,-<Y_ Hand Delivery

_ _ u.S. Mail
- - Facsimile
~ Hand Delivery

Mark R. Fuller
FULLER & CARR

AFFIDAVIT OF STEVE ANDERSON - 4

I

4 · SAN. S£ I1£R FORCE M AIN SHALL BE SDR 2 1
4~ SAN. SfI't1;I? A T CASING SHALL BE HOPE 160 PSI PIPE
STfa CASING SHALL BE 'SCHEDULE 40 PIPE

_ i iROJECT
/ ) ~ OCA TION

"

/',

I'

I
·1'·~
, 1,

. ,

~"

,

.1 ,I

~Lt:1Qf£.:.

i :1 q

:'- 11

~

q'I'

i!"~~ l "ill

T 'I

T(JIPOItMly

STORII WA JER POI.J.UTItW AH() DUST 118ATDJ£HT WRINC THE
CONSTRf)C'fION PHAse Rla<mED 8'( me ITDCRAL QINI
IrAIIR ACT; 115 D£SCRIBCD IN SVS-PA.Rf tJ OF me
HATlCNIJ.. POl,J.UT/(}N OISOWfCC ElJJlJNATItW Sl'S"rDi
GOiOfAL

Pf:1Mr.

~tJ .

!!L

;itt
~ 1'A

".?>

o .

®

@

t:J

~~::-t
i'ROP05CD,/LtISrwc fL[VIII7GW

I

FlWPoS!O,lrJlJ$1'IN{; fJI/C H)fJI/",Nr

!I

I

PIlQPOStrJ/DIS'fW{;

PRCPOS(D/ftI5rwG P()"o!.Rru..l"/"N~
I'RCPOSCDjUJS1I><C

IR~ R()(,

,I

(PilOt" CrJlmrNJ

DR"'",,,." ftOlo'»IROw

--_."(--I
=:=
--"-1::':~;'

I
I

U'ft''''~niiN- -~

---~ PRES5lI~UHf(ItA~;:;:;;;;-···
PIPE fLOW"N! (S.. Nt I"I'I ~

" .--~
-

-

••

I

I''' :-~

1I ,:'(

UNOCRGROI.IND

~i

:: _,;.I~

i
I:! jt
~.~ I
'i

:: .1

!\'

:: ,~?,
" I"'!,

I',
,It;:

~ II(;

i ,I

'I "

i

(IN!

-~.9

_ . --L~- --~.-"AX i='\ :::~~~

~

...
158'

!

¥I

·'!-....

'. 1
~~

!

\

i'>!->. f I I"

1("U'
. _;;;.,.. "".-:s': .. .'

I

~

,. ..- -, ')

..2!:.~
-~':$.~- ~

..•.

- .;:

: UII

"t:~.:.:............: ~.., ~

i I,- (~T
n' h-'
f ~....
... I",,~'I :

I~
i ~-l

.22""''' "'.........s'".....'lo"

'r- :':er'l
e

!

+--

:
I

II'' ! I+ ~'
I,
!i

'II!
1.

iI

I~ \

,'I f /

~i

\

~:I

!'i"""'""·~

__

~

~

~ l
,~

!t

II

,

: ;" I :

T,. ..".ttlonlorlin,
P ..,..lo:r D1'p"',"1" .. nt

ii i

"' Ill.·
j ~l
11 ,

E'

--~~

."g
\\""'~~"

G

i

? Ii

l

,I

'1- 1-

"

I! " "1
iii i
' I'~ , I ~)'
- ~, .-~T ~ 'I*
I (

~

2:J.:

-:;:

/

. . . ",.: . ;~1.

I~

. I •• J

-

, ~!

!,

lr Ir

t~l

S ..nlt.. tlC "O'p .... t_n'

" !,'~ ~

j __.

P.. eo: .. tM,,'

~p~t

),~., 1ti

'1 ,_..__

, ". ,...... ,. ;...--- v'

•

!I~
,

s... ,~

T"

I

:z.:fijk:'
1
:ildL

["g!""'''lnpllepOt'~n'

.:, "

l;;t=·

'\11
I.

!

Mountain River i
Engineering
I

I

, ;......£-

ill! , -

i

: \

•

!

r

" ~tJlf ·~..

I

\

VI

@l

J Y

'JNTRACTOR TO VERlrr
PPRO VAL S FROM UNION PACJF1C
I~A II.ROAD, orr OF IDAHO FALLS.
AND S TA T[ or IDAHO, IDAHO OEPARTMENT
·;,r TRANSPORTAnON PRIOR TO CONSTRue nON.

'

CONmACTOR REQUIRED TO SCHEDUL E AND
CARRY OUT A LOCA TE ON ALL UNDERGROUND.
AND ABOVE GROUND U TILITIES: AND
UNDERGROUND FEA TURES IN THE
LOCA TlON OF THE PROPOSED SEWER EXTENSION.

! 4692

4692 !

~

4 689

~

I!

"OMf;~

•

3
.:.'.

I'

I
t
, . ,...'

.. - \

.,

;

.! ; ~ ~J
;~6·~ -~

_L~ _

Ii L,I. f. \- --

fillliIM.
:.
g!, \1 ~-

'~ "
Y

~ I'~

57")1111)1

~II«

•

I

••

1' /

:: -i~f
".I I I: ~.~.,
.~

I

,

- "T - I

,

~

.L
,

,,,

- .- -t- -

~

,

-

1

__

'

/ ~- -:-iT·~~~·¥~·t-~-~· ;-

.1

1

I

_-..l...

1

I
1

1
I

•

--~i·- . --: '. ~~-~~~. ~ ~ =-- -,-

.'

4680

I
I
. ___ I

.. -!

_L _ "_

1\

,,
,

-- -- - --1·· -- --1-- -- -

-

·1

4683/ · '

()IIA"IAr;;[ ftO"l'RRoxllUf

I

- r --- -"1 - - - - -1

:~

UNfJ£RGlI(}IJNf) 1"'1'1: POWfR C()NOUIr

-

:~

II

4686 .-

""""""~,
POII£"

O~RHf"D

('-"1
.••

.. ..

I

PROPO'iCD/fX1S/IIII; WAC"

(M - - -

l'"

,',-_

~l'Ifcr tlGi'l
.no "",lflR !

PflOPOSCD/fXJ$r)NC W"fJ

SE: r/TOON()

_._- "" -

11l:!; -

.-~~ . .. _

'

Ii-

Difllir. IfJu:'!

J!R , JiH
~:~~~ :

t

$&1

I

I"""""Oft"''''''' --""
_~rOR"

0

-¢- 1 -¢-

-

". I ~I liij~
I....

>i

1

I

I I ' 1 '

-~,,;rn

?l'--

!

: :~ I ,Iii!:: I~..i ,:'im ' "
".rr
lbiir: Ii i i i U;;f/
:! ; : '\.'l;;i
hi:~ ~~~II:

PROPO'SCOIl-XlSnNr;r..uc;

<::l

~r..~

~

I

l!

&i
~I !i'

!I

"I ~J'

]

PtlOFOSfD/tXIS TlN6 ~h..r

. 1()

~

'. ! I· -'- -~· ·~

ALL SITE CONSTRuc nON SHALL BE DON£
TO THE ClrY OF IDAHO FALLS STANDARDS
UNLESS 01HERltfSf NOTfD

SYMBOL LEGEND

~=-:::li!!! ;"- GC

-:-~

~;;:

:

,, , III

I"

\

t

).. ]'I g.

1

All.

~uJ.a~1JI n,:!.~ LOSllIeeriol

BLOCK

'L.l~+~ .~

I

:1!
'SUNG ROCKY MOUNTAIN POWER
WC£ TERRITORY ANO CUSroM£R

, '" 1"

,

I

I:'1•

I

ro COfmux

z/lfh

I4aDQ ~' Il.\I, IUbo a:J,ol £ - .II:1ill olll~ • • Ir> OUl>hln.ri""'.Q,I .c:q1l! :!Dol J 01

#

CONTRACTOR IS RCSPONS18t.I

CITY ENGINEER
CITY OF IDAHO FAUS

PL AN AND PROFIl.E FOR
PRINT CRAFT PRESS . INC.
SAN, SEWER F:lRCE MAIN CONNECTION
CITY OF IDAHO F AL LS, IDAHO

er&.·,/I fZh,., :ic...

OA T£:.-

\('0
t
1/,
/
"

NOTE.'

APPROVffi

lit"

J

4689

~.~

I

~

~~~
..

4686

~~"=!J~. ~~ ~ . ~/ ~ --- !\~ 1-

4683

,

L __ _

. I.
I

I !

~~~

1

'

,

~

.

1
~

L

I'"
"
,

!

~

468U

,,"\
'<'/

,

C

46771 1"'\

.1.. _ _ •

-I . .

Sl.l...f1-fC*"'vi" - ""''''C

• ·..,.c~;.

~ ·~'u,

1 467:

,':

7ffffr ~tS·

i

I

46 74 L
! ----~----~-

ClTYlIIIOAI-tO f 1il.!>tiI2 - !i$O

lZ.:~st35-~~'lCJ'
__. ...... __ __
- ... _

,..

.... , ......

d111

.....4+50
"'"'F"

6+00

....... _-,

131m C~IJ'RE~ ..___
:sEJ~'T 17\<O\'E':b\ClXlAl \/II'{

__ _

HOC

... _____ ._._. ___ _...

-V 118,HIJ

;+50

0 +00

Iii

~

14674

-0+30

CITlJ)tI .r. OB\b\~L

i
#

~ •
~

C::.tfI»<C""'VAlrlJrr STAJlOOi

m",'w,

It

_

t

_

7585
__
_.--Ji0

I
i

~.

~
~

~

u

MARK R. FULLER (ISB No. 2698)
DANIEL R. BECK (ISB No. 7237)
FULLER & CARR
410 MEMORIAL DRIVE, SUITE 201
P . O. Box 50935
IDAHO FALLS, ID 83405 - 0935
TELEPHONE: ( 2 0 8 ) 524 - 54 00

:;m~NEV;LLE

COUNTY. IDA.:!;;

ATTORNEY FOR DEFENDANT/COUNTER CLAIMANT SUNNYSIDE PARK UTILITIES, INC.
SUNNYSIDE INDUSTRIAL AND PROFESSIONAL PARK, LLC.

AND

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO IN AND FOR
THE COUNTY OF BONNEVILLE
PRINTCRAFT
PRESS,
Idaho corporation,

INC. ,

an )

Case No. CV-06-7097

)

)

Plaintiff,

v.
PARK
UTILITIES,
SUNNYSIDE
INC.,
an Idaho corporation,
SUNNYSIDE
PARK
OWNERS
INC. ,
an Idaho
ASSOCIATION,
corporation,
SUNNYSIDE
PROFESSIONAL
INDUSTRIAL
AND
PARK, LLC, an Idaho limited
liability corporation,
DOYLE
BECK, an individual, and KIRK
WOOLF, an individual.
Defendants.

)
)
)
)
)

AFFIDAVIT OF MARK R. FULLER
IN SUPPORT OF RENEWED MOTION
FOR RELIEF FROM JUDGMENT
PURSUANT TO IRCP 60(b)

)
)

)

)
)

)
)
)
)
)
)
)
)
)

SUNNYSIDE
PARK
UTILITIES,
INC.,
an Idaho corporation,
and SUNNYSIDE INDUSTRIAL AND )
PROFESSIONAL
PARK,
LLC,
an )
Idaho
limited
liability )
)
corporation.
Counterclaimants,

)
)

)

v.

)

)
PRINTCRAFT PRESS, INC., an
)
Idaho corporation, and TRAVIS
)
WATERS, an individual.

Counter-defendants.

)
)

AFFIDAVIT OF MARK R. FULLER IN SUPPORT OF RENEWED MOTION
FOR RELIEF FROM JUDGMENT PURSUANT TO IRCP 60(b) - 1

STATE OF IDAHO

)
) ss.
County of Bonneville)
Mark R.

Fuller, being first duly sworn upon his oath states

and alleges as follows:
1.

Aff iant

is a

resident

of Bonneville County,

State of

Idaho and executes this Affidavit upon his personal knowledge.
2.
Sunnyside

Affiant
Park

is

an

utilities,

attorney
Inc.

representing

and

Sunnyside

the

Defendants

Industrial

and

Professional Park, LLC, in this matter.
3.

Attached hereto as Exhibit A is a true and correct copy

of excerpts of the Trial Transcript, including pgs. 759=760; 10321033, and 1134-1135.
4.

Further this Affiant sayeth naught.

DATED this

day of October, 2009.

Mark R. Fuller
Attorney-Sunnyside Park Utilities, Inc.
SUBSCRIBED AND SWORN to before me this ~ day of October,
2009.

Olo -.;f.k. cia \ \

AFFIDAVIT OF MARK R. FULLER IN SUPPORT OF RENEWED MOTION
FOR RELIEF FROM JUDGMENT PURSUANT TO IRCP 60(b) - 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I served a true and correct copy of the
following described pleading or document on the attorneys listed
below on this

day of

_tl"'-~
______

Document Served:

J

2009:

AFFIDAVIT OF MARK R. FULLER
IN SUPPORT OF RENEWED MOTION
FOR RELIEF FROM JUDGMENT
PURSUANT TO IRCP 60(b)

Attorneys Served:
_ _ U.S. Mail
~
Facsimile
_ _ Hand Delivery

Michael D. Gaffney, Esq.
BEARD ST. CLAIR
2105 Coronado Street
Idaho Falls, 1083404
Bryan Smith
SMITH, DRISCOLL & ASSOCIATES
P.O. Box 50731
Idaho Falls, 1083405-0731
Fax: 529-4166

_ _ U.S. Mail
sr Facsimile
_ _ Hand Delivery

Mark R. Fuller
FULLER & CARR
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printcraft Press vs. Sunnyside (Appellate Transcript 2)
1

VOLUME 2 OF 3 VOLUMES
IN THE SUPREME COURT OF THE STATE OF IDAHO
PRINTCRAFT PRESS, INC., an Idaho
corporation, and TRAVIS WATERS,
an individual,
plaintiffs/counterdefendants,
VS.

*

*
*

*
*
*

SUNNYSIDE PARK UTILITIES, INC.,
an Idaho corporation; SUNNYSIDE
PARK OWNERS ASSOCIATION, INC., an
Idaho corporation; SUNNYSIDE
INDUSTRIAL AND PROFESSIONAL PARK,
LLC, an Idaho limited liability
company; DOYLE BECK, an
individual; and KIRK WOOLF, an
individual,
Defendants/counterclaimants.

*
*
*

DOCKET NO.

36556-2009

*
*
*
*
*

*
*

PLAINTIFFS/COUNTERDEFENDANTS
Michael D. Gaffney, Esq.
and
Jeffrey D. Brunson, Esq.
and
John Avondet
Attorneys at Law
Beard, St. Clair, Gaffney &
McNamara, P.A.
2105 Coronado
Idaho Falls, Idaho 83404
Phone: (208) 523-5171
Facsimile: (208) 529-9732
DEFENDANTS/COUNTERCLAIMANTS SUNNYSIDE PARK
UTILITIES INC.; SUNNYSIDE PARK OWNERS
ASSOCIATION, INC.; AND SUNNYSIDE INDUSTRIAL
AND PROFESSIONAL PARK, LLC.
Mark R. Fuller, Esq.
and
Daniel R. Beck, Esq.
Attorneys at Law
2

Fuller & Carr
P.O. Box 50935
Idaho Falls, Idaho 83405-0935
Page 1

5~6~6

Printcraft Press vs. sunnyside (Appellate Transcript 2)
Phone: (208) 524-5400
Facsimile: (208) 524-7167
E-Mail: fullerandcarr@ida.net
DEFENDANTS/COUNTERCLAIMANTS DOYLE BECK AND
KIRK WOOLF
Bryan D. Smith, Esq.
Attorney at Law
smith, Driscoll & Associates, PLLC
P.O. Box 50731
Idaho Falls, Idaho 83405-0731
Phone: (208) 524-0731
Facsimile: (208) 529-4166
E-Mail: bds@eidaholaw.com

Reported by:
Jack L. Fuller, Idaho CSR #762
Official Court Reporter
3

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO
IN AND FOR THE COUNTY OF BONNEVILLE
PRINTCRAFT PRESS, INC., an Idaho
corporation, and TRAVIS WATERS,
an individual,

*
*
*
*
plaintiffs/counterdefendants, *
*
Page 2

Printcraft Press vs. Sunnyside (Appellate Transcript 2)
VS.
-/,
SUNNYSIDE PARK UTILITIES, INC.,
an Idaho corporation; SUNNYSIDE
PARK OWNERS ASSOCIATION, INC., an
Idaho corporation; SUNNYSIDE
INDUSTRIAL AND PROFESSIONAL PARK,
LLC, an Idaho limited liability
company; DOYLE BECK, an
individual; and KIRK WOOLF, an
individual,
Defendants/counterclaimants.

* CASE NO. CV-06-7097
*
*
*
*
*

******************************************************
VOLUME 2 OF 3 VOLUMES
PAGES 757 - 1677
JURY TRIAL
MARCH 10-13 AND 16, 2009
********************
HONORABLE JOEL E. TINGEY PRESIDING
******************************************************
JACK L. FULLER, CSR
Official Court Reporter
605 N. capital
Idaho Falls, Idaho 83402
Phone: (208) 529-1350 Ext. 1138
E-Mail: jfuller@co.bonneville.id.us
4

A P PEA RAN C E S:

FOR THE PLAINTIFFS/COUNTERDEFENDANTS:
Michael D. Gaffney, Esq.
and
Jeffrey D. Brunson, Esq.
and
John Avondet
Attorneys at Law
Beard, St. Clair, Gaffney
MCNamara, P.A.
2105 Coronado
Idaho Falls, Idaho 83404
Phone: (208) 523-5171
Facsimil e: (208) 529-9732
Page 3
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FOR DEFENDANTS/COUNTERCLAIMANTS SUNNYSIDE PARK UTILITIES
INC.; SUNNYSIDE PARK OWNERS ASSOCIATION, INC.; AND
SUNNYSIDE INDUSTRIAL AND PROFESSIONAL PARK, LLC.:
Mark R. Fuller, Esq.
and
Daniel R. Beck, Esq.
Attorneys at Law
Fuller & Carr
P.O. Box 50935
Idaho Falls, Idaho 83405-0935
phone: (208) 524-5400
Facsimil e: (208) 524-7167
E-Mail: fullerandcarr@ida.net
FOR DEFENDANTS/COUNTERCLAIMANTS DOYLE BECK AND KIRK
WOOLF:
Bryan D. smith, Esq.
Attorney at Law
smith, Driscoll & Associates, PLLC
P.O. Box 50731
Idaho Falls, Idaho 83405-0731
phone: (208) 524-0731
Facsi mi 1 e: (208) 529-4166
E-Mail: bds@eidaholaw.com
5
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JURY TRIAL CONTINUED
MARCH 10, 2009
Discussion Regarding CPA Expert David Smith ......

Page
757

PLAINTIFFS' WITNESSES CONTINUED:
KIRK WOOLF
Direct Examination by Mr. Gaffney ...........
Cross-Examination by Mr. Fuller .............
Cross-Examination by Mr. Smith ..............
Redirect Examination by Mr. Gaffney .........

761
818
827
830

DOYLE BECK
Direct Examination by Mr. Gaffney ...........

839

LARRY J. SCHULDT
Direct Examination by Mr. Mr. Gaffney .......
Cross-Examination by Mr. Smith ..............
Cross-Examination by Mr. Fuller .............
Redirect Examination by Mr. Gaffney .........

885
903
949
953

TRAVIS WATERS (RECALLED)
Direct Examination by Mr. Gaffney ...........

955
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jury to establish the foundation for his testimony
before any evidence is presented to the jury, and the
Court granted that motion.

The Court denied the motion

subject to renewal as the matter approached.

And if

Mr. Smith is to testify, we need to know the day ahead
when he's going to testify so that we can prepare for
that evidence.

If the Court -- if he's going to

testify, we've not been informed; and if he is, I wish
to further address the issue on the motion in limine.
THE COURT:

All right.

Mr. Gaffney, what's

your schedule for today?
MR. GAFFNEY:

Actually, it's the same as

it's always been, which was actually disclosed, I
believe, Thursday.

Eager, Schuldt, Eager, Lund, Luzier,

Waters, and then Lawry wilde, and then David Smith.
got through Eager's, at least mostly.
with.

He's going to be Friday.

We

Lund we've dealt

So we're talking today

schuldt -- actually, I'm going to go with woolf,
759

probably Mr. Beck, Mr. schuldt, and then Mr. Waters, and
then David Smith.

so, in other words, we had them all

cued up as of Thursday, when we sent over this list; and
we just basically said anybody not finished this day
will carry over to the following day.
THE COURT:

All right.

MR. SMITH:

So it's woolf, Beck, schuldt,

Waters, and Smith?

Is that what I heard?

MR. GAFFNEY:

well, I'm going to call

Mr. woolf first; and then I'll call either schuldt or
Beck, Mr. Waters, and then Wilde or smith, wilde and
Smith in that order if I call those witnesses.
page 10
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THE COURT:

All right.

well, Smith's

already been the last -- has been designated as the last
witness whenever that comes.
MR. GAFFNEY:
THE COURT:

Right.
All right.

MR. FULLER:

That's fine.

With that

understanding, we would ask that the Court allow
appropriate time to address that motion in limine before
Mr. Smith is called, scheduled appropriately so that the
jury doesn't have to wait.

we will then ask to question

Mr. Smith with regard to foundation.

My expectation is

that that testimony will take 30 minutes plus with
regard to the foundation of his expert testimony in
760

support of that motion in limine to exclude his
testimony in its entirety.
THE COURT:

All right.

that and schedule that accordingly.

well, we'll plan on
I'm not making any

promises about how much time I'm going to let you have
to do that, but we can certainly take that up outside
the presence of the jury as this case progresses.
Anything else we need to talk about?
MR. SMITH:

Not from us.

THE COURT:

All right.

Let's bring in the

jury.
MR. GAFFNEY:
Your Honor.

Just one very brief thing,

At some point today I want to do an offer

of proof on Brian powell.
THE COURT:

All right.

MR. GAFFNEY:

probably like right after

Page 11
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Next witness.
MR. GAFFNEY:

Your Honor, I'd recall Travis
1032

Waters.
THE COURT:

Mr. Waters, you're still under

oath.
MR. GAFFNEY:
THE COURT:
MR. GAFFNEY:

May I proceed, Your Honor?
Go ahead.
All right.

Thank you.

TRAVIS WATERS,
having been previously duly sworn and having been
recalled as a witness, testified as follows:
DIRECT EXAMINATION CONTINUED
BY MR. GAFFNEY:
Q.

Travis, we left off talking about damage

consequences to Printcraft Press yesterday; and I want
to wrap those up.

YOU indicated that currently, to

dispose printcraft's sewage, you're using Pride Air
Express.

If you don't find some other solution or

and you are -- you're in this lease, will you need to
use Pride Air Express's services or a similar service
for the duration of the lease to get rid of your sewage?
MR. FULLER:

Objection, leading, calls for

speculation.
THE COURT:
Q.

Sustained as to leading.

(BY MR. GAFFNEY) what are you going to do with

your sewage four years from now when you're in this same
location?
1033

MR. FULLER: Objection, calls for
Page 244
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speculation, lack of foundation.
THE COURT:

Overruled.

A.

we'll have to have it hauled off.

Q.

(BY MR. GAFFNEY) All right.

Did that take a lot

of speculation on your part?
A.

Common sense, I think.

Q.

Duh, right?

Did Printcraft Press incur moving

expenses from its old location to the new location?
A.

Yes.

Q.

If printcraft had known prior to moving, before

moving, that there was a prohibition by District Seven
Health directed to sunnyside Park utilities that no more
buildings could connect or there would be no more
connections to the septic system, had you known that
information, would you have moved?
A.

NO.

Q.

If you had known prior to moving that there were

rules and regulations related to disposal of septic in
the industrial park, rules put out by sunnyside Park
utilities that you couldn't dispose of industrial waste
from your facility, would you have moved?
A.

No.

Q.

What moving expenses did you incur as a result of

this move?
1034

MR. FULLER:
Q.

objection, lack of foundation.

(BY MR. GAFFNEY) Did you incur moving expenses?

I think I already asked that question.
incur moving expenses?
A.

Yes.
page 245
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But did you
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I'll allow that.

THE COURT:
MR. FULLER:

I'll allow that.

THE COURT:
MR. GAFFNEY:
Q.

-- that go beyond redirect?

Thank you, Your Honor.

(BY MR. GAFFNEY) You were shown Defendant's

Exhibit AP, which is a December 11th, 2006, letter from
Mr. Fuller to Mr. Erickson, your then attorney.

This is

page 2 of that letter, these three options that you were
offered.

And you talked about this a little bit.

what

was the fundamental problem with all of these three
options that were being put on the table in December of
2005?
A.

At Printcraft I really didn't see them as

options.

It was -- they were vague.

They talked about

the same descriptions that they had been thrown out
1134

there.

They were volume-related, which I'd already

addressed with sunnyside Utilities earlier in the year.
Q.

Let me ask you this to simplify this question:

Did any of these three options resolve the issue of what
you were going to do with your industrial waste?
A.

No.

Q.

All right.

At any time were you offered any

options by Sunnyside Park utilities that resolved the
issue of what you were going to do with your process
waste?
A.

NO.

Q.

Or your industrial waste?

A.

NO.

Q.

All right.

Mr. Fuller asked you a question that
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says that you only have two options right now, basically
stay where you are and deal with the situation or
connect to the City.

As we sit here right now, has that

option to connect to the City, has that come to any
fruition?
A.

No.

Q.

Now, Printcraft -- has Printcraft made some

attempts to go that route?
A.

We've made a lot of attempts to work towards

that.
Q.

okay.

Did the lot get annexed into the City?
1135

A.

Yes.

Q.

And we talked about that with Mr. Beck, correct?

A.

Correct.

Q.

All right.

But as we sit here today, that is not

an option, right?
A.

That hasn't happened.

Q.

okay.
MR. GAFFNEY:

I think that's all I've got,

Your Honor.
THE COURT:

Mr. Fuller, recross as to the

MR. FULLER:

I think the only document --

summary?

Your Honor, what I'd just like to do is:
RECROSS-EXAMINATION
BY MR. FULLER:
Q.

Mr. Waters, we didn't admit the Utah Power and

Light bill.

Can you turn back to that document?

A.

Okay.

Q.

This is the same document that you testified
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COMES NOW the Defendant,
Idaho

corporation,

Sunnyside Park Utilities,

(hereafter

"Sunnyside")

and

files

Inc.,

an

Reply

to

Printcraft's Memorandums in Opposition to Motion for Relief from
Judgment Pursuant to IRCP 60(b).
REPLY TO PRINTCRAFT'S STATEMENT OF LEGAL STANDARD

Printcraft cites to Fabian v. Storage Tech. Corp., 164 F.3d
887, 890-891 (4 th Cir. 1999) for the proposition that "[a]n appeal
also limits the district court's discretion to grant a Rule 60(b)
motion." See Memorandum in Opposition to Renewed Motion, pg. 3.
However, a thorough reading of Fabian does not in any way indicate
that a district court's discretion to grant a Rule 60 (b) motion is
limited when an appeal has been filed. Instead, Fabian provides a
method for avoiding the dual exercise of jurisdiction by the
District Court and the Appellate Court, when the District Court
finds circumstances justifying relief under Rule 60.
The Court in Fabian, explains how the grant of a Rule 60(b)
motion creates a dual jurisdiction issue:
When a district court grants a Rule 60(b) motion, it must
necessarily vacate the underlying judgment and reopen the
record. If a district court did this while that judgment was
on appeal, two courts would be exercising jurisdiction over
the same matter at the same time - a situation the Supreme
Court has directed the courts to avoid.
Fabian v. Storage Technology Corporation, 164 F.3d 887, 890-891
(4 th Cir. 1999). However, the 4th Circuit Appellate Court
recognized that " ... the district court is better situated than an
appellate court to determine whether a Rule 60(b) motion is
frivolous,

so too is it better equipped to recognize a meritorious
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motion." Id. pg. 890 (Emphasis Added). The Fobian Court sets forth

in detail a procedure that "is the majority rule and, as the
commentators agree, the 'more satisfactory procedure' and 'better'
view." Id. pg. 892. The majority procedure on a Rule 60(b) fvJ:otion
is set forth as follows:
The competing concerns arising when a district court is
inclined to grant a Rule 60(b) motion during the pendency of
an appeal can be reconciled by requiring the district court
to indicate its inclincation to grant the motion in writing;
a litigant, armed with this positive signal from the district
court, can then seek a limited remand from the appellate
court to permit the district court to grant the Rule 60(b)
motion. Efficiency counsels for this initial determination by
the district court, while the necessity to avoid overlapping
jurisdiction mandates limited remand by the appeallate court
before such action can be taken. This procedure both assists
the parties and aids the appeal. In sum, when a Rule 60(b)
motion is filed while a judgment is on appeal, the district
court has jurisdiction to entertain the motion, and should do
so promptly. If the district court determines that the motion
is meritless, as experience demonstrates is often the case,
the court should deny the motion forthwith; any appeal from
the denial can be consolidated with the appeal from the
underlying order. If the district court is inclined to grant
the motion, it should issue a short memorandum so stating.
The movant can then request a limited remand from this court
for that purpose.

Id. pg. 891. Nothing in the Fobian holding limits the District
Court's discretion to consider and grant a Rule 60(b) motion.
Furthermore, Defendants can find no authority that adopts this
procedure in Idaho, and Idaho trial courts appear to be able to
grant an IRCP 60(b) motion without utilizing this specific
procedure. IRCP 60(b) simply requires the Court to fashion a
remedy on terms as are just.
ARGUMENT

I.

RELIEF SHOULD BE GRANTED BASED UPON NEWLY DISCOVERED
EVIDENCE
a.

Material evidence was in existence pretrial.
REPLY TO MEMORANDUMS IN OPPOSITION TO MOTION FOR
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Sunnyside agrees that in order to obtain relief pursuant to
IRCP 60(b) (2) there must be material evidence which was in
existence pre-trial. See Savage Lateral Ditch Users Ass'n v.
Pulley, 125 Idaho 237, 245, 869 P.2d 554, 562 (1993).

While there

are several cases which deal with claimed "newly discovered
evidence" which arose entirely after trial, only one Idaho case,
Obendorf v. Terra Hug Spray Co., 145 Idaho 892, 902, 188 P.3d 834,
835 (2008) deals with a situation where the "newly discovered
evidence" arises both before and after the conclusion of trial.
Because Sunnyside has presented mUltiple items of "newly
discovered evidence," including evidence which existed before the
conclusion of trial and evidence which arose after trial, Obendorf
provides the appropriate framework for the Court to analyze the
issue.
Printcraft noted in its opposition that in Obendorf,

"[t]he

court concluded that the 'material event' was the General Mills
decision to stop buying from Seneca because it 'set in motion a
chain of events that significantly affected [Obendorf's] ability
to sell their asparagus and thus, related to the award of
damages.'" See Memorandum in Opposition to Renewed Motion, pg. 9.
Printcraft then acknowledges that " ... it appears the post-trial
evidence of the Seneca facility closure may have factored into the
court's decision, but only because it was causally linked to the

'material event' of General Mills' decision to stop buying from
Seneca... " Id. (Emphasis Added). Obendorf is clear, when there is
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"newly discovered evidence" both pre-trial and post-trial, the
Court may consider the post-trial evidence if it is causally
related to a "material event" occurring pre-trial. Obendorf v
Terra Hug Spray Co., 145 Idaho 892, 188 P.3d 834 (2008).
Printcraft does not dispute that the lTD Easement and the
Plan and Profile for Printcraft Press Sewer Connection were in
existence pre-trial. See Exhibits A and B to the Affidavit of
Doyle Beck. Printcraft does not even address the March 10, 2009
"Notice of Intent to Excavate" request submitted by CTR
Development for the express purpose of "install sewer line," which
was in existence prior to the conclusion of trial. See Exhibit C
to the Affidavit of Doyle Beck. Printcraft only argues that this
evidence was created by other entities and that Printcraft did not
have possession of this evidence. See Memorandum in Opposition to
Renewed Motion, pg. 5. However, Obendorf contains no requirement
that the evidence must be created by the opposing party. Instead
it requires newly discovered evidence which is material and which
"sets in motion the chain of events" to have been in existence
before the conclusion of trial and then allows consideration of
post-trial evidence which is causally related to the pre-trial
evidence. Obendorf, supra.
Evidence that Printcraft had received final approval from the
City of Idaho Falls, pre-trial, is clearly material to the issues
presented at trial. Such evidence is clearly material because it
directly refutes Waters' testimony on the prevailing theory of
Printcraft's case. Waters testified on March II, 2009 as follows:
Q.

[Gaffney] All right. Mr. Fuller asked you a question that
REPLY TO MEMORANDUMS IN OPPOSITION TO MOTION FOR
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says that you have only two options right now, basically stay
where you are and deal with the situation or connect to the
City. As we sit here right now, has that option to connect to
the City, has that come to any fruition?

A.

[Waters] No.

Q. All right. But as we sit here today, that is not an
option, right?
A. That hasn't happened.
Trial Transcript, pg. 1134-1135, attached as Exhibit A to the
Affidavit of Mark R. Fuller.
The jury clearly believed Mr. Waters' testimony, as it
awarded Printcraft future rent over the entire course of
Printcraft's lease on the basis that Print craft would be forced to
occupy a building with no sewer service through February 2016. If
the jury had known that (1) Printcraft's engineer had completed a
final plan and profile for the construction to proceed,

(2)that KM

Service company, hired by CTR Development, had received an
easement from the State of Idaho's Transportation Department,

(3)

that Printcraft had received final approval from the City of Idaho
Falls on March 1, 2009,

(see Plan and Profile),

(4) that all that

remained was the physical connection (see Affidavit of Steve
Anderson, dated October 8, 2009, para. 4) and (5) that on March
10, 2009, the day before Waters testified that no fruition had
come of the connection to the City, CTR Development had submitted
a Notice of Intent to Excavate to have the property marked to
"Install sewer line,"

(see Affidavit of Doyle Beck, Exhibit C), it

is certainly reasonable to believe that the jury would not have
awarded seven years of future rent on the belief that Printcraft
would be forced to continue to occupy a valueless building. When
REPLY TO MEMORANDUMS IN OPPOSITION TO MOTION FOR
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all of that pre-trial evidence is combined with the post-trial
evidence, there can be no question that the trial result would
have been different.
Printcraft also argues that Obendorf does not apply because
the actual connection to the City of Idaho Falls was too remote to
be causally related to the "chain of events" which began pretrial. Printcraft submits a license agreement signed by Luke Boyle
and a representative of Union Pacific Railroad, whose effective
date is April I, 2009 1 , and claims that the license agreement is
the "material event" to the chain of events. While the license
agreement states that its effective date is April I, 2009, the
Plan and Profile for Printcraft Press, Inc., prepared in January,
2009 by Mountain River Engineering, twice includes the following
language: "INSTALL FORCE MAIN INSIDE OF CASING PIPE AS REQUIRED BY
UNION PACIFIC RAILROAD STANDARDS AND SPECIFICATIONS PERMIT./I See
Plan and Profile, attached as Exhibit "A" to the Affidavit of
Steve Anderson and Exhibit "B" to the Affidavit of Doyle Beck.
Clearly, Printcraft had already received some type of "permit"
from Union Pacific Railroad,

(which also has never been

disclosed), and with the information contained in that "permit"
Mountain River Engineering designed the force main connection.
Furthermore, the license agreement itself says "Pipeline Crossing
080808, form Approved, AVP-Law. See Pipeline Crossing Agreement,
attached as Exhibit A to the Affidavit of Luke Boyle. August 8,
2008 is approximately 1 week after Printcraft paid Union Pacific

1 The Court should note that the un-notarized signatures of Mr.
Boyle and the
Union Pacific representative are undated and Mr. Boyle does not identify on
what date he actually signed the document.
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$3055 as a rush handling fee. See Printcraft Check No. 23247"
dated July 29, 2008, attached as part of Exhibit E to the
Affidavit of Daniel R. Beck. The agreement was to be faxed to CTR
Development for execution. See Rush Request, File #2516-20, dated
July 29, 2008, attached as part of Exhibit E to the Affidavit of
Daniel R. Beck. The Pipeline Crossing Agreement now produced by
Printcraft contains the same file no. 2516-20. See Pipeline
Crossing Agreement, attached as Exhibit A to the Affidavit of Luke
Boyle. Even if Printcraft only had the unsigned license agreement
in its possession, that agreement should have been disclosed, as
clearly the terms of the agreement had been negotiated, approved,
and sent to CTR Development on or about August 8, 2008. The signed
license agreement was simply the paperwork step in confirming
prior approval from Union Pacific, not the "material event" that
started a chain of events.
The "material event" in the chain of events was the
completion of the final plan and profile by Mountain River
Engineering, Printcraft's engineer in January, 2009. Events which
were causally related follow in succession:

(1) grant of an

easement from the State of Idaho's Transportation Department,
final approval from the City of Idaho Falls,

(2)

(3)a final written

license from Union Pacific. Also notable in the chain of events is
the March 10, 2009 "Notice of Intent to Excavate" in the name of
CTR Development, for the specific purpose of "Install Sewer Line"
at the building occupied by Printcraft. See Notice of Intent to
Excavate attached as Exhibit "c" to the Affidavit of Doyle Beck.
Steve Anderson testified that " ... the only remaining step for
REPLY TO MEMORANDUMS IN OPPOSITION TO MOTION FOR
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Printcraft Press to receive the City of Idaho Falls l sewer
services was to complete the physical connection of the building
to the Cityls sewer lines.

1I

See Affidavit of Steve Anderson

I

pg.

2.
In the same fashion as the closure of the Seneca plant in

Obendorf, the license agreement was simply a part of the "chain of
events

ll

that began when Mountain River completed the Plan and

Profile for Printcraft Press in January 2009

1

and not an isolated

event. The license agreement is simply a continuation of the chain
of events that links the final approval from the City with the
actual physical connection. The Court should consider the entire
chain of events when deciding the possible effect which pre-trial
and post-trial "newly discovered evidence

ll

would have had on the

trial result.

b.

A new trial should be granted pursuant to IRCP
60(b) (2), not as a punishment to Printcraft, but to
ensure that the judgment is based upon reality and
not speculation.

In this case

l

the judgment was based upon a hypothetical

future presented by Printcraft l to which Sunnyside objected as
speculative and lacking in foundation.
The following exchange occurred on March I I I 2009 during the
trial:
"Q. [Mr. Gaffney] What are you going to do with your sewage
four years from now when youlre in this same location?
[Fuller] Objection. Calls for speculation
foundation.

I

lack of

[Court] Overruled.
A.

[Waters] WeIll have to have it hauled off.
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Q. [Gaffney] All right. Did that take a lot of speculation on
your part?
A. Common sense, I think.
Q.

Duh, right ...

See Trial Transcript, pgs. 1032-1033. If, as Waters' affidavit
alleges, Waters really didn't know whether approval from the City
had been granted on March II, 2009, and he had no information
regarding the progress of the connection to the City, his
testimony clearly was speculative and lacked foundation. The fact
that Waters was allowed to speculate about the future, and that
his speculation has proven to be completely wrong, establishes
Sunnyside's right to a new trial. In this case Printcraft's
damages were based upon speculation instead of fact.

II.

RELIEF SHOULD BE GRANTED BASED UPON MISREPRESENTATIONS
AND OTHER MISCONDUCT BY PRINT CRAFT
a.

Statements made by Travis Waters

Printcraft asserts that the statements identified by
Sunnyside are simply taken from Defendants' collective memory of
what happened at trial. See Memorandum in Opposition to Renewed
Motion, fn. 7. This simply is not the case. The statements
identified by Sunnyside in its initial brief were taken directly
from Printcraft's Memorandum in Opposition to the Motion for JNOV,
pgs. 8 and 15, and which Printcraft relied upon to defeat the
Motion for JNOV. Printcraft cannot now distance itself from those
statements. Furthermore, the trial transcript was recently
completed, and it is clear that Waters testified that (1) no
progress was being made on the connection to the City,

(2)
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connection to the City of Idaho Falls was not a reasonable option,
and (3) that four years after trial Printcraft would be paying to
haul its waste. See Trial Transcript, pgs. 1032-1033, and 11341135, attached to the Affidavit of Mark R. Fuller as Exhibit "A".
b.

Knowledge of the truth by Travis Waters

Printcraft claims that it was unaware of the existence of
information Sunnyside asserts should have been disclosed, basing
its claim on the fact that the information was possessed by third
parties, including Mountain River Engineering, J&LB Properties,
CTR Development, and KM Development. Printcraft's claims are
unconvincing.
Mountain River Engineering was hired by Printcraft and was
Printcraft's engineer with regard to the connection to the City of
Idaho Falls. Notably, on Mountain River Engineering's Plan and
Profile for Printcraft Press, Inc. San. Sewer Force Main
Connection, the following computer footnote is on the side of the
document:

"C:\Civil 3d 2008 Projects\7585-WATERS\7585-Sewer-Jan-

2009.dwg, 2/9/2009 1:27:41 PM, GC"

(Emphasis Added).

Mountain

River Engineering was clearly Printcraft's agent and evidence
Mountain River Engineering had in its possession, which it was
preparing specifically for Mr. Waters and Printcraft Press, should
have been disclosed. Printcraft disclosed Mountain River
Engineering's invoices only through November, 2008, but never
disclosed any invoices for December, 2008{ January, 2009,
February, 2009 or March, 2009, although it is clear that Mountain
River Engineering continued to perform work on behalf of
Printcraft/Waters, as evidenced by the Plan and Profile for
REPLY TO MEMORANDUMS IN OPPOSITION TO MOTION FOR
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approved by the City of Idaho Falls on March I, 2009.
Printcraft's claims regarding J&LB Properties are equally
problematic. Printcraft claims that J&LB Properties negotiated the
license agreement. See Memorandum in Opposition to Renewed Motion,
pg. 5 ("Printcraft's post-trial connection resulted from J&LB's
(not Printcraft's) successful post-trial negotiation of an
easement with Union Pacific Railroad Company./I). Printcraft does
not deny that the 5 items listed in Sunnyside's briefing on pg. 20
all existed and were not disclosed. Instead, Printcraft asserts
"it was the owner of the building Printcraft leases, J&LB, who
secured the easement. This explanation makes it understandable why
Printcraft made no disclosure of items 1-5 listed on pg. 20 of the
defendants' brief./I See Memorandum in Opposition to Renewed

Motion, pg. 11.

(Emphasis Added). Even though the application

filed with Union Pacific was in J&LB Properties name, the
"Address, email and Fax number of Licensee", identifies "Lawry
Wilde/CTR Development, LLC n and "Lawry (208)523-0612 or Travis
(208)313-5544 n are identified as the contact persons on behalf of

J&LB. See J&LB Application, attached as part of Exhibit E to the
Affidavit of Daniel R. Beck, dated September 29, 2009.

(Emphasis

Added). Furthermore, throughout this case Printcraft has asserted
that "Printcraft had entered an agreement with J&LB Properties,
Inc., and CTR Management, LLC to be responsible to pay for and
obtain a sewer connection from the subdivision." See Memorandum in

Opposition to Motion for Partial Summary Judgment re: Damages,
dated December 23, 2008 pg. 6. Printcraft argued that Printcraft
REPLY TO MEMORANDUMS IN OPPOSITION TO MOTION FOR
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was responsible for all of the costs of obtaining sewer service.
Id. pg. 13.

(" ... Printcraft never would have ...had to annex into Idaho

Falls and incur connection costs to the Idaho Falls system
(connection costs)!!). CTR Development was deposed in this case,
and Travis Waters was the designated corporate representative of
CTR Development. Because Printcraft does not dispute that this
evidence existed pre-trial, and it does not dispute that this
evidence was never disclosed, Sunnyside is entitled to relief
pursuant to IRCP 60(b) (3).
Printcraft has made similar claims in the past. As the Court
will remember when Sunnyside filed a Motion in Limine regarding
the untimely disclosed leases, Printcraft argued that Printcraft
could not disclose the leases earlier because Printcraft did not
have the leases until CTR Management brought the leases to CTR
Management's deposition. See Opposition to Motion in Limine, dated
February 20, 2009, pg. 6.

("Printcraft did not receive copies of

the lease documents from CTRM until January 13, 2009 ...at the time
CTRM was deposed pursuant to subpoena.). The problem with the
claim made by Printcraft at that time was that Travis Waters was
also the designated representative of CTR Management. Essentially,
Printcraft claimed that Waters at Printcraft did not have the
documents until Waters at CTR Management brought them to CTR
Management's deposition. There simply is no excuse for
Printcraft's failure to disclose the evidence related to its
actual costs in obtaining the sewer connection prior to and during
trial.
Claiming that Travis Waters on behalf of Printcraft does not
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possess information possessed by Travis Waters on behalf of CTR
Development and Travis Waters acting for J&LB Properties, should
not be sufficient to defeat the Motion for Relief pursuant to IRCP
60(b) (3). Where Printcraft and Waters' own names (in the case of
the Plan and Profile), or the name of one of his entities, CTR
Development (in the case of the documents related to J&LB and the
March 10, 2009 "Notice of Intent to Excavate") is on the document,
it is clear that Waters possessed these documents, or at least
knew that such documents were available. Furthermore, Printcraft
has provided no rational excuse for its failure to disclose the
list of evidence identified in Sunnyside's Renewed Motion, pg. 20.
Appropriate relief pursuant to IRCP 60(b) (3) includes a new
trial on all issues so that a jury can properly weigh the
credibility of Travis Waters in deciding all aspects of the case.
c.

Evidence possessed by David Smith

Printcraft asserts that Sunnyside should have called
Printcraft's expert witness, David Smith, to refute the damages
claimed by Printcraft. Printcraft goes so far as to suggest that
"[t]he defendants had a damages defense given to them on a silver
platter by David Smith." See Memorandum in Opposition, pg. 7. As
Sunnyside set forth in its earlier briefing, the disclosed
substance of Mr. Smith's testimony and documents which Mr. Smith
had relied upon, relating to the connection issue, were not
supplemented by Printcraft after November, 2008. At his
deposition, Mr. Smith testified that he did not know whether the
connection to the City of Idaho Falls was possible or what
progress had been made. See pgs. 11-13 of Defendant's Renewed
REPLY TO MEMORANDUMS IN OPPOSITION TO MOTION FOR
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Motion for Relief from Judgment. Because the disclosed evidence
possessed by Mr. Smith barely provided any information, it is
impossible to understand how Mr. Smith's testimony could have
provided Defendant's damages defense "on a silver platter," unless
Mr. Smith had significant undisclosed evidence in his possession.
When considering this probability, it is important to note
that on March 10, 2009, David Smith was actually at the Courthouse
and Printcraft stated that Mr. Smith would be their last witness.

See Trial Transcript/ pgs. 759-760 ([Gaffney]

" ...actually, I'm

going to go with Woolf/ probably Mr. Beck, Mr. Schult, and the Mr.
Waters/ and then David Smith") .
After Waters testified that connection to the City of Idaho
Falls was not a reasonable option/ Printcraft rested its case and
did not call Mr. Smith to testify. It is now clear that the
information possessed by Mr. Smith would have established the
falsity of Mr. Waters' testimony and as Print craft claims, handed
Sunnyside a defense to Printcraft's claims "on a silver platter.

1I

Sunnyside set forth a list of documents and evidence which would
consist of damages related solely to the connection to the City of
Idaho Falls. See Renewed Motion/ pg. 20. Printcraft does not
dispute that this evidence existed, and Printcraft does not argue
that Printcraft did not possess this evidence. See Memorandum in
opposition to Renewed Motion, pg. 11. David Smith had specifically
been identified by Printcraft to testify regarding the "costs for
connecting to the City of Idaho Falls / sewer system and also ... the
costs incurred for the storage/ hauling/ and disposal of
Printcraft's sewage from the time of disconnection to present."
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See Memorandum in Opposition to Motion for Partial Summary
Judgment re: Damages, pg. 14. Concealing the evidence possessed by
David Smith and claiming that Printcraft had no obligation to
disclose the evidence because "it was the owner of the building
Printcraft leases, J&LB who secured the easement"

(Memorandum in

opposition to Renewed Motion, pg. 11) was a violation of
Printcraft's duty to supplement its discovery responses and
warrants relief pursuant to IRCP 60(b) (3).
d.

Information withheld does not have to be likely to
change the result at trial for purposes of IRCP
60 (b) (3) .

Printcraft asserts as a defense that the evidence, even if
not properly disclosed, would not be grounds for relief pursuant
to IRCP 60 (b) (3) because " ...even if they had been disclosed, would
not have affected the outcome of the trial." See Memorandum in
Opposition to Renewed Motion, fn. 12. However, that is not a
requirement for relief under IRCP 60(b) (3). Federal Courts have
stated:
Unlike Rule 60(b) (2), 60(b) (3) does not require that the
information withheld be such that it can alter the outcome of
the case. Rule 60(b) (3) 'is aimed at judgments which were
unfairly obtained, not at those which are factually
incorrect.' The rule is remedial and should be liberally
construed.

Hesling v. CSX Transp. Inc., 396 F.3d 632

(5 th Cir.

2005) (citations omitted). See also In re M/V Peacock, 809 F.2d
1403, 1045 (9 th Cir. 1987). It is clear that significant relevant
evidence was never disclosed by Printcraft, which led to Waters'
being able to falsely testify that no progress had been made
regarding the connection to the City of Idaho Falls. "Misconduct
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may be shown by evidence that the opposing party withheld
information called for by discovery or willfully committed
perjury./I General Universal Systems, Inc. v. Lee, 379 F.3d 131
(Sili Cir. 2004). Because the evidence was never disclosed,
Sunnyside was not able to fully and fairly defend the case.
Sunnyside respectfully requests that the Court grant relief
pursuant to IRCP 60(b) (3) on all issues in the case.
III. RELIEF SHOULD BE GRANTED PURSUANT TO IRCP 60(b) (6)
a.

There is no dispute that the jury's verdict
contains substantial damages which Printcraft will
never suffer because Printcraft is now connected to
the City of Idaho Falls.

Defendants do not need to establish exactly how the jury
calculated the award of $990,000 to establish that the verdict
includes damages based upon Printcraft's future rental of a
building without sewer services. At trial Printcraft presented
evidence of approximately $32,000 in damages for moving expenses,
approximately $150,000 in damages for past hauling expenses, and
approximately $400,000 in damages for future hauling expenses. In
the alternative Printcraft presented evidence of $1,080,000 in
damages for ten years of rent in a building with no sewer
services. Of the $1,080,000 amount, more than $800,000 constituted
future rent payments Printcraft would be making during the
remainder of the lease. If Printcraft had been connected to the
City's sewer services at the time of trial, it would have been
manifest error to award Printcraft (1) future rental of a building
with no sewer or (2) future hauling expenses. Because the verdict
exceeds the entire proof of past damages suffered by Printcraft,
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it unquestionably must be based upon future rental damages. As a
result, a determination of exactly how the jury calculated the
$990,000 award is unnecessary. What is necessary is evidence of
damages which have been sustained by Printcraft or which will be
sustained by Printcraft sufficient to support the amount of the
verdict. Even if all of the evidence submitted by Printcraft were
accepted as true and undisputed, without the future rent damages,
the award is not supported by evidence of actual damages. These
damages are meant to be compensatory, and as a result, without
evidence in the record to support the amount awarded, the verdict
is not justified.
b.

Unique and compelling circumstances justify relief
pursuant to IRCP 60(b) (6).

Defendants have shown unique and compelling circumstances
because the current judgment creates a huge windfall for the
Plaintiff. Now that Plaintiff has obtained City of Idaho Falls'
sewer services, Printcraft will receive a windfall if Printcraft
is also paid all of its lease expenses or paid for hauling costs
that will never be incurred.
Plaintiff argues that there has been no satisfaction, partial
or otherwise, of any portion of the defendants' judgment debt.
However, this is not accurate. While there has been no direct
satisfaction by the Defendants of the damages suffered by
Printcraft (which is why that portion of IRCP 60(b) (5) is not
applicable), Printcraft's future rental damages have been
"satisfied" because Printcraft now has sewer service. Printcraft
is not leasing a building with no sewer services, thus
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Printcraft's loss has been satisfied.
In Opposition to Sunnyside's Motion, Print craft asserts that
a distinguishing fact between the present case and the Stoker S.A.
V.

Morrison case is that in Stoker S.A., the Court found that the

judgment had been satisfied. See Opposition to Motion, pg. 7.
Contrary to Printcraft's assertion, in Stoker S.A. the district
court explicitly found that the judgment had not been "satisfied"
for purposes of Rule 60(b) (5) and that finding was not challenged
on the appeal. Stoker S.A. v. Morrison, 147 F.3d 759, 762 (8 th
Cir. 1998). In Stoker a third party indirectly satisfied the
judgment through a foreclosure sale, and the Stoker S.A. Court
applied 60(b) (6)

instead of 60(b) (5). Id. Printcraft also claims

that the Stoker S.A. court "_Dffers no guidance to the Court as to
the application of Rule 60(b) (6)_.with no analysis as to how or why
the district court below would apply Rule 60(b) (6). See Memorandum
in Opposition, pg. 7. This statement by Printcraft is not
accurate. In fact,

the Stokers S.A. Court ordered the District

Court to grant relief pursuant to Rule 60(b) (6) and ordered the
District Court to determine the amount of a monetary set off and
held "[t]he judgment against Morrison on the guaranty should then
be reduced by that amount." Stokors S.A. v. Morrison, 147 F.3d
759, 763

(8 th Cir. 1998).

Idaho Courts award damages for fraud based either on "out-ofpocket" costs or "benefit of the bargain" which measures damages
by the difference between the value of the thing actually received
and the value it would have had, if it were as it was fraudulently
represented to be. See e.g. Walston v. Monumental Life Ins.

Co.,
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129 Idaho 211, 217, 923 P.2d 456 (1996). Thus at trial, Printcraft
claimed damages in the alternative of either (1) its out-of-pocket
costs for hauling sewage from January 2006 to January 2016, or (2)
the benefit of the bargain, which would be the difference in value
between a ten year lease of a building without sewer services and
a ten year lease of a building with sewer services. Both required
the presumption that no reasonable options for sewer service
existed for the remainder of the lease. Because Printcraft now

receives sewer services from the City of Idaho Falls, Printcraft
is compensated far beyond its out-of-pocket costs or the benefit
of the bargain, and instead receives an impermissible windfall.
'"

[I]t is a fundamental legal principal that an injured party

is ordinarily entitled to only one satisfaction for each injury.'n
Federal Dep. Ins. Corp. v. United Pacific Ins. Co., 152 F.3d 1266,
1275 (10 th Cir. 1998) (quoting F.D.I.C. v. United Pacific Ins. Co.,
20 F.3d 1070 (10 th Cir. 1994)). In the United Pacific Ins. Co.,
case, the 10 th Circuit Court analyzed a factual scenario analogous
to the one facing the Court in Defendants' pending Motion. In that
case, the FDIC had taken over a Bank as a receiver and in the
course of recovering money from one of the bank's debtors, the
FDIC sued two insurance companies who had issued bonds securing
the debtor's performance. Id. At the time of trial, the FDIC had
recovered $1,253,213 and that amount was subtracted from the
$4,586,257 judgment. After trial the FDIC recovered additional
amounts on the debt, and the Insurers filed a Motion for Relief
from the Judgment pursuant to Rule 60(b) (6). Id. The insurers
argued that the FDIC's recovery from third parties " ...constituted
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extraordinary circumstances warranting relief under Rule
6 0 (b) (6) ." I d . pg. 1271.
In response to the Insurer!s Motion for Relief! the FDIC made
nearly identical arguments to those set forth by Printcraft. The
FDIC!s claims were described as follows:
The FDIC opposed Defendants! Rule 60(b) motion! arguing that
the issues raised by Defendants were fully litigated at
trial ... ln addition! the FDIC stated that 'any issues of
credit! assignment! or subrogation were not raised by the
defendants at trial! or in their pleadings and therefore
these issues were not preserved... the FDIC again argued
Defendants failed to demonstrate that exceptional
circumstances existed warranting Rule 60(b) relief.
Id.

In deciding to grant the Rule 60(b) Motion! the Court in
united Pacific! held: "the FDIC is not entitled to recover twice

for the same loss! once from the Defendants and once from the
liquidated collateral. 1I Federal Dep. Ins. Co. v. United Pacific
Ins. Co.! 152 F.3d 1266! 1275 (loth cir. 1998). The Court noted:

"a district court does not have discretion to require two
satisfactions.

1I

Id.

(quoting Sunderland v. City of Philadelphia,

575 F.2d 1089! 1090 (3 rd Cir. 1978)

i

see also Johnson Waste

Materials v. Marshall, 611 F.2d 593! 599 (5 th Cir. 1980) (noting

that when there is 'practically conclusive evidence! that judgment
has been satisfied! judgment should be set aside to prevent a
'windfall! and 'manifest miscarriage of justice.!)).
Even though it is clear from the evidence that a substantial
portion of the judgment contained "future damages

ll

which

Printcraft will never suffer! as there is no way to know exactly
how much of the judgment included future damages! the case must be
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re-opened so that those issues can be resolved.
Printcraft is not entitled to receive sewer services from the
City of Idaho Falls and get full rental payments from the
Defendants for Printcraft to occupy a building that does have
sewer services.

"Such a double recovery constitutes extraordinary

circumstances which justify relief from judgment." Federal Dep.
Ins. Co. v. United Pacific Ins. Co., 152 F.3d 1266, 1275 (10 th

Cir. 1998).
Sunnyside has presented the Court with extraordinary
circumstances which justify relief from the judgment. Sunnyside
respectfully requests that the Court grant the Motion for Relief
from the Judgment and fashion a remedy on terms as are just.
IV.

DEFENDANT'S MOTION IS NOT A IRCP 59 MOTION

Printcraft asserts that "A party moves for a new trial
pursuant to Rule 59 and not Rule 60./1 See Memorandum in
Opposition, pg. 2. Furthermore, Printcraft claims that "[s]ince
the relief requested by the defendants' current motion is relief
provided in Rule 59, it is relatively obvious that the current
motion is simply an artifice to seek Rule 59 relief./1 Id. pg. 3.
The problem with Printcraft's argument is that it ignores the
fact that IRCP 60(b) allows the Court to grant relief on "any
terms that are just./1 IRCP 60(b). Contrary to Printcraft's
assertion, a new trial is an available remedy under Rule 60(b).
See In Re Doe, 145 Idaho 650, 651, 182 P.3d 707 (2008)

("A new

trial may be granted on the grounds of newly discovered
evidence ... /I) •
Printcraft cites to Roberts v. Bonneville County, 125 Idaho
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588, 592, 873 P.2d 842, 846

(1994), stating "[T]o obtain a new

trial, under 59 (a), on the ground of newly discovered evidence ... "

See Memorandum in Opposition to Renewed Motion, pg. 6. The problem
with Printcraft's citation is that the Court in Roberts, was
deciding a 60(b) (2) motion. While Printcraft correctly cited the
standard set forth in Roberts, Printcraft failed to note that the
line before Printcraft's quote specifically says "The evidence
does not satisfy all of the test factors applicable to a Rule
60 (b) (2) motion... " Roberts v. Bonneville County, 125 Idaho 588,
592, 873 P.2d 842, 846 (1994).
The 6 th Circuit Federal Court noted the following in deciding
an FRCP 60(b) (3) motion:
It is undisputed that the District Court, under the
circumstances, could have ordered a new trial. While the
granting of a new trial may be the most common remedy for
60 (b) violations ... it is not the only available remedy.

Abrahamsen v. Trans-State Express, Inc., 92 F.3d 425, fn. 4 (6 th
Cir. 1996).

(Emphasis Added) .

If the Court finds unique and compelling circumstances
justifying relief, then the Court should provide relief, and
determine what additional proceedings, including a new trial, are
necessary for relief to be granted upon terms that are just. IRCP
60 (b) .

V.

REOPENING OF DISCOVERY

Printcraft argues that IRCP 30(f) (4) (B) of the Idaho Rules of
Civil Procedure do not provide an independent basis re-opening
discovery. However, as explained in Obendorf v. Terra Hug Spray

co., 145 Idaho 892, 902, 188 P.3d 834,

(2008), IRCP 30 (f) (4) (B)
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does give the trial court discretion to re-open discovery and
allow post-trial depositions. Post-trial depositions of (I) David
Smith (regarding his knowledge and documents in his possession
related to Printcraft's damages from November, 2008 to the time of
trial),

(2)Union Pacific Railroad (regarding who negotiated the

license agreement and when Union Pacific agreed to provide a
license and specifically, Union Pacific should explain why the
document appears to have been approved on 08/08/08, shortly after
Printcraft paid $1055 for an application fee and $3055 for a Rush
Handling Fee, yet the effective date was not until shortly after
trial),

(3)Mountain River Engineering (regarding documents in

their possession and documents provided to Printcraft during
January, February, and March of 2009) and (4) Luke Boyle
(regarding his involvement in obtaining the sewer connection and
Union Pacific license) appear to be necessary.
CONCLUSION

The Court should grant relief pursuant to lRCP 60{b) (2),
60 (b) (3), and 60 (b) (6) .
Printcraft does not dispute that there is "newly discovered
evidence" which existed pre-trial. Printcraft's only argument is
that the evidence that existed pre-trial, by itself, would not be
sufficient to change the result at trial. Sunnyside believes that
the final approval by the City and the existence of the easement
from lTD, and the other pre-trial "newly discovered evidence" are
more than sufficient to have likely changed the result at trial,
especially where Waters testified that connection to the City had
not "come to any fruition" and that connection to the City was
REPLY TO MEMORANDUMS IN OPPOSITION TO MOTION FOR
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"not a reasonable option." However, when the pre-trial and posttrial "newly discovered evidence" including the actual physical
connection are considered, there can be no question that the
result would have been different at trial. Therefore, Sunnyside
respectfully requests relief pursuant to IRCP 60(b) (2).
Printcraft argues that it has never seen the documents
attached in support of Sunnyside's Motion and that Printcraft had
no obligation to disclose the other evidence identified in support
of Sunnyside's Motion because J&LB Properties was the party who
successfully obtained the sewer connection to the City. It is
undisputed however, that the documents were possessed by
Printcraft's agents (including Mountain River Engineering) and
entities such as CTR Development, which shared legal counsel with
Printcraft and for whom Travis Waters was the designated corporate
representative. Under these circumstances Printcraft had an
affirmative obligation to disclose the evidence through
supplemental discovery responses. Because it is clear that Waters
actually possessed the documents and the undisclosed evidence, his
statements at trial that no fruition had come of the connection to
the City of Idaho Falls and that connection to the City was not a
reasonable option were knowingly false. Under these circumstances
the Court should grant relief pursuant to IRCP 60(b) (3).
Printcraft argues that relief should not be granted pursuant
to IRCP 60(b) (6) because no unique and compelling circumstances
exist. However, federal case law establishes that changed
circumstances which create a windfall for the prevailing party are
unique and compelling circumstances which warrant relief pursuant
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to IRCP 60(b) (6).
If the Court determines to grant relief pursuant to IRCP
60(b) (2) or 60(b) (6), a just remedy would be a new trial on all
damages issues because the evidence goes to damages and the facts
that warrant the relief were outside the knowledge and control of
both parties. If the Court determines to grant relief pursuant to
IRCP 60(b) (3), the Court should grant a new trial on all issues
because the evidence goes to the weight and credibility of Mr.
Waters who was a central witness on all issues, and because
granting an IRCP 60(b) (3) motion would require a finding of
misconduct through lack of proper discovery disclosure and
misrepresentations at trial by Printcraft.

DATED this

day of October, 2009.

Daniel R. Beck
Attorney for Defendant
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
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corporation,
Plaintiff,
vs.
SUNNYSIDE PARK UTILITIES, INC. an
Idaho corporation, SlJN"NYSIDE PARK
OWNERS ASSOCIATION, INC., an
Idaho corporation, and SUNNYSIDE
INDUSTRIAL AND PROFESSIONAL
PARK, LLC, an Idaho limited liability
corporation,

AFFIDAVIT OF TRAVIS WATERS
(PRINT CRAFT PRESS) IN
OPPOSITION TO
DEFENDANTS' MOTIONS FOR
SUMMARY JUDGMENT

Defendants.

STATE OF UTAH
County of

Let ch e

)
: ss
)

TRAVIS WATERS, after first being du1y sworn on oath, deposes and states as follows:
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1.

I am over the age of 18 and am competent to testify and the information contained

in this affidavit is made upon my own knowledge;
2.

I am 't.ti.e owner and president of Printcraft Press, Inc., the Plaintiff in the ahove-

captioned action. Attached hereto as Exhibits are documents that Plaintiff obtained from the
Defendants in response to Discovery Requests from Plaintiff.
3.

On or about August 15, 1996, Defendant SIPP completed and filed with the

District Seven Health Department a septic sewer system permit for the installation of a septic
sewer system. The septic sewer system permit included numerous pages from the Defendant
SIPP describing the use of the system and provided drawings and details of the location of the
system and its expected use. The septic sewer system permit states on its face that it is for only
"1 or 2 commercial office buildings." (See Exhibit "A".)
4.

On or about August 23, 1996, the District Seven Health Department physically

inspected the septic system and tank that was installed by the Defendant SIPP. In its Septic
System Inspection Report, the District Seven Health Department included a drawing of the actual
system that was installed together with information indicating that a 1,000 gallon tank had been
installed rather than the 750 gallon tank listed in the original application described more fully
above. The Septic System Inspection Report also indicates that the tank needed to be "cleaned
every three to five years." (See Exhibit "B".)
5.

On or about August 4, 1999, the Defendant SIPP, by and through its member,

Kirk Woolf, executed a Development Agreement wherein it agreed with Bonneville County that
it would develop the tract of land described therein and would provide all street improvements
and utilities as were necessary to be completed within this subdivision in the interest of the
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health, welfare, and/or safety of the inhabitants of the county. This Development Agreement was
recorded on August 4, 1999 as Bonneville County Recorder's Instrument No. 1003567. (See
Exhibit "C".)
6.

A plat map was prepared by a surveyor, David E. Benton, for and in behalf of

Defendant SIPP, indicating the roads and the sewer lines complete with manhole accesses on or
about July 30, 1999.

Pursuant to all state and local rules, laws, regulations, and zoning

ordinances, the above-described plat received the proper acknowledgements from the County,
the surveyor and all applicable parties on or about July 30, 1999. Said plat map was then
recorded on August 4, 1999 as Bonneville County Recorder's Instrument No. 1003568. (See
Exhibit "D".)
7.

On or about March 29, 2002, the Defendant SPU was formed by Kirk Woolf and

Doyle Beck. (See Exhibit "E".)
8.

Additionally, on March 29,2002, a meeting was held by and between Kirk Woolf

and Doyle Beck on behalf of SIPP, Benton Engineering, representatives from the Department of
Environmental Quality, and representatives of the District Seven Health Department concerning
a proposal made by Defendant SIPP, to expand the original septic sewer system which was then
operating with more connections than that which was approved in the original septic permit
within the Sunnyside Professional and Industrial Park. (See Exhibit "F".)
9.

The proposed expansion was requested by Mr. Woolf and Mr. Beck on behalf of

Defendant SIPP. During this meeting, several items were discussed between these parties
concerning the current status of the septic system as it existed on that date. (See Exhibit "F".)
10.

Following the meeting, on April 15, 2002, the District Seven Health Department
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provided a written letter to Kirk Woolf on behalf the Defendant SIPP, memorializing the meeting
held on March 29, 2002, and setting forth the position of the District Seven Health Department.
Specifically in this letter under paragraph six, the District Seven Health Department stated as
follows:
No new connections will be allowed on the current sewer collection system
until a Large Soil Absorption System, that replaces the current septic
system, is approved and operating.
The District Seven Health Department then stated in paragraph eight, that Bonneville County
would be informed that the current septic system connected to the sewer collection system is not
adequate for any further connections. Then in paragraph seven, the District Seven Health
Department specifically provided some alternatives to the Defendant SIPP, which would allow a
new property owner to begin construction only if the new property owner would be installing
their own individual septic system. (See Exhibit "F".)
11.

On or about April 16, 2002, the Defendant SPU entered into an agreement with

the Defendant SPOA for the providing of water and sewer services to the subdivision identified
in the plat map, Exhibit "D." The name of this agreement is "Third Party Beneficiary Utility
Agreement." (See Exhibit "G".)
12.

Pursuant to the terms and conditions of this Third Party Beneficiary Utility

Agreement, the Defendant SPU is obligated to provide at all times for each building sewage
service adequate for safe and sanitary collection and disposal of all sewage from said buildings.
The agreement further obligates the Defendant SPU to make at its sole cost and expense any
adjustment, repair, installation, or improvement to its facilities that shall be necessary, required
or recommended by the State Board of Health to bring the operation of the sewer system to meet
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any applicable regulations or recommendations. (See Exhibit "G".)
13.

The Third Party Beneficiary Utility Agreement specifically identifies those third

parties who are the beneficiaries of said agreement and identifies them to be any "present or
future owner or occupant" of any or all of the properties, buildings, and other improvements that
are then or thereafter will be served by the sewer systems operated and maintained by the
Defendant Sunnyside Park Utilities, Inc. (See Exhibit "G".)
14.

In order to bind all present and future owners and occupants receiving sewer

services from the Defendant Sunnyside Park Utilities, Inc., the Agreement contains specific
language in several places indicating that the Third Party Beneficiary Utility Agreement would
be recorded so as to put all persons on notice that any properties receiving sewer services would
be subject to the tenns of the Agreement and that the tenns of the Agreement would become and
would be classified as covenants, reservations, restrictions, or conditions, which would be
imposed upon and would run with the land .. (See Exhibit "G".)
15.

At no time did the parties to the Agreement, which are the Defendants SPU and

SPOA ever take any steps to actually record the Third Party Beneficiary Utility Agreement.
16.

Prior to the construction or occupancy of the building that is occupied by Plaintiff,

Travis Waters, the president of the Plaintiff, saw a sign at the entrance of the subdivision
announcing that the subdivision was named "Sunnyside Industrial and Professional Park."
17.

Prior to the construction or occupancy ofthe building that is occupied by Plaintiff,

Travis Waters, the president of the Plaintiff, reviewed the Plat Map (Exhibit "D") and saw that it
was entitled "Sunnyside Industrial and Professional Park."
18.

Prior to the construction or occupancy of the building that is occupied by Plaintiff,
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Travis Waters, the president of the Plaintiff, obtained and reviewed a copy of the Second
Amended Declaration of Covenants, Conditions and Restrictions of Sunnyside Industrial and
Professional Park (hereafter "CC&Rs"). The CC&Rs specifically state that the "general pu..rpose
and use of the lots ... shall be that of a continued use of said lots for commercial and industrial
purposes." The CC&Rs also state that the lots shall be used for "manufacturing and industrial
enterprises .... " (See Exhibit "H".)
19.

From the descriptions set forth by the sign, the plat map and the CC&Rs Plaintiff

believed that the Sunnyside Industrial and Professional Park would be an ideal location for his
commercial printing business.
20.

Prior to the construction or occupancy of the building that is occupied by Plaintiff

on or about early September 2005, Travis Waters, the president of the Plaintiff, personally met
with Doyle Beck and/or Kirk Woolf the officers and/or members of the Defendants SIPP, SPU
and SPOA to discuss the construction of the building. In these meetings and at the request of the
Defendants SIPP, SPU and/or SPOA Plaintiff provided several versions of blueprints or
drawings for the building that Plaintiff would occupy.
21.

During this meeting Travis Waters communicated to SIPP, SPU and SPOA

through its officers and members Doyle Beck and Kirk Woolf that his business the Plaintiff
Printcraft Press was going to occupy the premises after it was constructed. The Defendants
SIPP, SPU and SPOA indicated that a sewer connection existed on the lot where the building
would be constructed.
22.

SIPP, SPU and SPOA by and through its officers andlor members Doyle Beck

and Kirk Woolf understood that the business was owned by Travis Waters, that it was called
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Printcraft Press and that it was a printing business.
23.

At no time prior to Plaintiff's occupying the building did SIPP, SPU and SPOA

by and through its officers andlor members Doyle Beck and Kirk Woolf ever disclose to
Printcrafi: Press that its septic sewer system pennit only allowed connections for "lor 2
commercial buildings."
24.

At no time prior to Plaintiffs occupying the building did SIPP, SPU and SPOA

by and through its officers andlor members Doyle Beck and Kirk Woolf ever disclose to
Printcraft Press that it already had seven or eight commercial buildings connected to it's septic
sewer system in violation of its septic sewer system permit.
25.

At no time prior to Plaintiff's occupying the building did SIPP, SPU and SPOA

by and through its officers andlor members Doyle Beck and Kirk Woolf ever disclose to
Print craft Press that its septic sewer system consisted of only one 1000 gallon tank or that the
capacity of this system was only 500 gallons per day.
26.

At no time prior to Plaintiff's occupying the building did SIPP, SPU and SPOA

by and through its officers andlor members Doyle Beck and Kirk Woolf ever disclose to
Printcraft Press that the District Seven Health Department had issued a letter directly to Kirk
Woolf and Doyle Beck on April 15,2002, stating that:
No new connections will be allowed on the current sewer collection system
until a Large Soil Absorption System, that replaces the current septic
system, is approved and operating.
(See Exhibit "L".)
27.

At no time prior to Plaintiff's occupying the building did SIPP, SPU and SPOA

by and through its officers andlor members Doyle Beck and Kirk Woolf ever disclose to
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Printcraft Press that the Third Party Utility Beneficiary Agreement or the Rules and Regulations
existed or that the Defendants SIPP, SPU and SPOA were relying upon them.
28.

On

or

about

September

12,

2005,

Plaintiffs

preceding

occupant,

CTR Development, LLC, paid to the Defendant Sunnyside Park Utilities, Inc., the sewer
connection fee in the sum of $1,800.00 by and through a payment of Check No. 5896. The
Defendant SPU accepted this payment and provided or allowed the sewer connection to be made
to the building that is currently occupied by the Plaintiff. (See Exhibit "M".)
29.

On or about January 23,2006, the owner of the property, who is identified as

J&LB Properties, Inc., entered into a written Lease Agreement with CTR Management, LLC,
with regard to leasing the premises. Thereafter, CTR Management, LLC entered into an oral
sub-lease agreement with the Plaintiff. (See Exhibit "N".)
30.

The understanding between J&LB, CTR and the Plaintiff was that the lessees

would be responsible to pay for and obtain a sewer connection from the subdivision which had
already occurred.
31.

On or after January 23, 2006, the Plaintiff moved from its previous building and

began occupying the premises within the Sunnyside Industrial and Professional Park and
operating its printing business.
32.

On or around early June 2006, the septic sewer system operated by the Defendant

Sunnyside Park Utilities, Inc., failed.
33.

On or about July 20,2006, Kirk Woolf on behalf of the Defendants SIPP and SPU

received a letter from the District Seven Health Department. This letter acknowledges the
temporary expansion of the existing septic system by the Defendants, which was inspected and
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approved on July 2, 2006. The letter further goes on to restate the fact that the additional
installation was temporary and to inform the Defendants that a permanent solution for the
subdivision's central sewer system had to be proposed by them immediately to the District Seven
Health Department for approval. (See Exhibit "0".)
34.

On or about August 23, 2006, Doyle Beck on behalf of the Defendant SIPP and

SPU provided a letter to Greg Crockett, the attorney for the District Seven Health Department. In
this letter, the Defendants admit that the original system was designed to handle discharges only
in the amount of 500 gallons per day. This letter further admits that as early as March of 2002,
the sewer capacity was reaching 300 to 400 gallons per day, and that as a result of this, the
Defendants sought permission from the District Seven Health Department to expand the original
system at that time. (See Exhibit "P".)
35.

The Defendants August 23, 2006, letter also states that the District Seven Health

Department denied the Defendants' request to expand. According to the Defendants, the denial
by the District Seven He(J.1th Department resulted in the failure of the sewer system which
occurred in June 2006. (See Exhibit "P".)
36.

On September 13, 2006, Greg Crockett responded to Mr. Beck's previous letter

and other communications that had occurred regarding the issues set forth therein. In this letter,
Mr. Crockett reminds the Defendants that the District Seven Health Department was very

specific as to the requirements the Defendants would have to meet concerning the sewer system
that existed within the development which were specifically set out in their April 15, 2002 letter,
(Exhibit "L"). Additionally, Mr. Crockett also referred the Defendants to the original permit that
was issued on August 15, 1996, which indicated specifically that that septic system would be
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designed for "one or two buildings only." (See Exhibit "Q".)
37.

On or about September 6,2006, the Defendants by and through Doyle Beck, sent

to the Plaintiff a letter. In this letter, the Defendants list a number of chemicals used in Plaintiff's
printing process, the information of which was provided to the Defendants by the Plaintiff. In
this September 6, 2006 letter, the Defendants for the first time attempt to put the Plaintiff on
notice that their intention was to only accept "human waste" and not handle any other types of
discharges into the sewer system. The Defendants then blame the failure of the septic system to
the discharges being made by the Plaintiff. The Defendants then state that they will not accept
any waste other than human waste into their sewer facility. Finally, the Defendants state that had
they known of the Plaintiffs' intention they would have advised them prior to their construction
of their building. The Plaintiffs received this letter and were completely unaware of any of the
prior correspondence, issues or demands that had existed and had been made by the District
Seven Health Department to the Defendants. (See Exhibit "R".)
38.

The Plaintiffs requested from the Defendants any and all documents, contracts,

agreements, or the like having to do with the sewer utility services the Defendants were
providing to Plaintiff.
39.

On or about September 20, 2006, the Defendants sent a letter to the Plaintiff

enclosing a copy of the Third Party Beneficiary Utility Agreement and the Sunnyside Utilities'
Rules and Regulations. This was the first time the Plaintiff had ever seen or been aware of the
existence of the Third Party Beneficiary Utility Agreement or the Sunnyside Utilities' Rules and
Regulations upon which the Defendants rely. (See Exhibit "S").
40.

On or about September 25, 2006, the Defendants and the Plaintiff met at the
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Plaintiff s premises to discuss the issues that had arisen and to attempt to resolve those issues.
During the course of this meeting, the Plaintiff took the Defendants and their counsel around the
premises and showed them each and every process, operation and station located within the
premises. The Plaintiff was specific in showing the discharges that existed and the sources of
those discharges. Several suggestions were made by the Defendants with regard to either
eliminating those discharges or changing the location of those discharges. In the course of these
discussions and the inspection which took place, the Plaintiff agreed to make arrangements to
collect and dispose of what the Defendants identified as "processed waste". On or about
September 26, 2006, Plaintiffs counsel memorialized the understanding from the meeting in a
letter directed to the Defendants counsel. (See Exhibit "T".)
41.

Early in October 2006, after the Plaintiff had made the changes suggested by the

Defendants, Kirk Woolf, an officer and/or member of the Defendants again met with the Plaintiff
on its premises. They went through the building and inspected the changes and alterations made
by the Plaintiff pursuant to the recommendations from the earlier meeting. At this meeting, after
inspecting the changes, Mr. Woolf approved the changes which had been made. The only
concern that Mr. Woolf raised at this meeting was with regard to the rinsing of trays which held
ink that was used in the Flexo printing press area. The Plaintiff explained to Mr. Woolf that the
inks used in the process that were rinsed from the trays were aqueous in nature and not harmful.
Mr. Woolf approved the alterations and changes that he had inspected and then left the building.
Thereafter, Plaintiff operated its printing business as inspected and approved by the Defendants.
42.

On October 2, 2006, the District Seven Health Department sent a letter to the

Defendants. In this letter, the District Seven Health Department notified the Defendants that by
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connecting a third connection to the sewer system, when the original permit (Exhibit "A")
prohibited more than 2 connections, the Defendants had specifically violated IDAP A Regulation
58.01.03.004.04 wit.,. regard to increased flows into an existing system. Essentially, the District
Seven Health Department indicated that Defendants were not to have made any additional
connections to the sewer system, and that in doing so, they had violated the permit that had been
issued and applicable IDAPA regulations. (See Exhibit "U".)
43.

A dispute arose between, the District Seven Health Department and the

Defendants. This dispute involves many issues related to the septic sewer system to which
Plaintiffwas connected. On or about November 21,2006, the District Seven Health Department
issued a Corrected Notice of Intent to Reimpose Sanitary Restrictions to Kirk Woolf and Doyle
Beck for and on behalf of the Defendants Sunnyside Industrial and Professional Park, LLC and
Sunnyside Park Utilities, Inc. This Corrected Notice indicated that these Defendants were
prohibited from further developing the property or making any additional changes or connections
to the septic system as it existed and made reference to the Defendants' right to appeal this
decision. (See Exhibit "V".)
44.

On or about November 28,2006, the District Seven Health Department issued the

District Director's Decision with regard to a hearing requested by the Defendants concerning the
reimposition of sanitary restrictions. In its decision, the District Director affirmed the
reimposition of the sanitary restrictions. (See Exhibit 'W'.)
45.

Despite operating under the changes approved by the Defendants' officer and/or

member Kirk Wolf, on December 11, 2006, the Defendants sent a demand letter to the Plaintiff
alleging that the Plaintiff was in multiple violations of the Defendants' own rules and regulations

AFFIDAVIT OF TRAVIS WATERS (PRINTCRAFT PRESS)
IN OPPOSITION TO DEFENDANTS' MOTIONS FOR SUMMARY JUDGMENT
Page 12

5

680

and specifically setting a deadline in which they demanded the Plaintiff comply or that the
Plaintiff's sewer service would be severed. (See Exhibit "X".)
46.

On or about December 12, 2006, the Plaintiff responded to the Defendants'

December 11, 2006 letter. The Plaintiff advised the Defendants about Mr. '''oolf's inspection
which occurred after the meeting and indicated that Mr. Woolf had personally come onto the
premises and witnessed the remedial actions that had been taken by Printcraft Press. (See Exhibit
"Y".)
47.

On or about December 13, 2006, the Defendants indicated that they were

preparing to sever the sewer connection to the Plaintiff's premises, and that they intended to
charge any and all cost associated therewith to the Plaintiff. In essence, in their December 13,
2006, letter, the Defendants blame the Plaintiff for each and every problem they were having
with regard to their own inadequately designed and installed septic sewer system and their own
violations in adding too many connections to the system. (See Exhibit "Z".)
48.

On or about December 15, 2006, the Defendants severed the sewer connection to

the Plaintiff. The Plaintiff was then forced to immediately provide emergency temporary
facilities by way of Port-A-Potties to its employees and also an emergency 1,000 gallon tank: was
placed in the front of Plaintiff's business together with a pump and a pipe system in order to
collect the sewage discharges from the Plaintiff's premises.
49.

According to documents the Plaintiff obtained from the Defendants, the

Defendants' sewer system capacity from 1996 when it was first created and installed through
June of 2006 was in the maximum amount of 500 gallons per day. These documents also indicate
that the Defendants' sewer system capacity after June 2006 was in the total capacity of 2,000
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gallons per day. (See Exhibit "AA".)
50.

Had Plaintiff learned at any time from the Defendants of the limitations placed

upon the Defendants by the original septic sewer system permit that allowed only "1 or 2
commercial building" connections, Plaintiff would never have moved from it's original building
and occupied the premises within the Sunnyside Industrial and Professional Park.
51.

Had Plaintiff learned at any time from the Defendants that the Defendants' septic

sewer system only consisted of one 1000 gallon tank with a daily capacity of only 500 gallons
Plaintiff would never have moved from it's original building and occupied the premises within
the Sunnyside Industrial and Professional Park.
52.

Had Plaintiff learned at any time from the Defendants that the Defendants' septic

sewer system already had seven or eight commercial buildings connected to it's inadequately
sized septic sewer system in violation of its septic sewer system permit Plaintiff would never
have moved from it's original building and occupied the premises within the Sunnyside
Industrial and Professional Park.
53.

Had Plaintiff learned at any time from the Defendants that the District Seven

Health Department had issued a letter directly to Kirk Woolf and Doyle Beck on April 15, 2002,
stating that
No new connections will be allowed on the current sewer collection system
until a Large Soil Absorption System, that replaces the current septic
system, is approved and operating.
Plaintiff would never have moved from it's original building and occupied the premises within
the Sunnyside Industrial and Professional Park.
54.

Had Plaintiff learned at any time from the Defendants that the Third Party Utility
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Beneficiary Agreement or the Ru.les a.nd Regulations existed or that the Defendants SIPP, SPU
and SPOA were relying upon them as a. way to only accept "human waste" juto their septic

sewer sy$tern Plaintiff would never have moved from it's origina.l building and occupied the
premises within tbe Surmysidc Industrial and Professional Patk because it would have kuoWlJ

tha.t such a limited sewer system would be inadequate for its needs.
FURTHER SAI'TH AFFIANT NAUGHT.
Dated this

.2-

day of August, 2007

.~

~L~

TRAVIS WATERS
Pdotcraft Press Ino.

SUBSCRIBED AND SWORN TO before me on this

~ day of AugUSt, 2007.

~-
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the ~ day of August, 2007, I served a true and correct
copy of the above and foregoing document to the following person(s) as follows:
Mark R. Fuller
410 Memorial Dr, Ste 201
PO Box 50935
Idaho Falls, ID 83405-0935

(f ]
[
[
[
[

]
]
]
]

U. S. Mail
Postage Prepaid
Hand Delivery
OVernight Mail
Facsimile

Ltlu
LANE V. ERICKSON
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.P~i'mimenl.or Jntenniilenl Surfa~ Waters(depenqing on soil.type) 300. 200 100 Feet
. ' '.' ,..~;.}i¢.: i;,'....

... ,

-

..

,.Well:o[,Sprln& ·or'S'uction·)me

i oo Feet

.Prop~ttne

, 25Feet
lQQfuL
5. Feet

.l?i~tii\;l.~tlcil!}-ines:(p\~~sure)
"DistPbl:lti.C!n~i.Jles. (wetion)

.:

sPECml:C)'N-nirnoN..c[
..J.'

;J

, .'

'. ' ;:::r":TqTr~B

.

Tfii.1porafy .~ur.face\ilale.rs (canais-{jjlchesl :.. ':: ":: 5IJpeer.-'j.;.
Po.\'vuslo~ .or ~ .
. '" -7t'5i'FFeR;~;;;

Buil~mg F,oundlitiolls
Fitiin Septic Tank

10.' 2'0: Fe;'t.·::

. ' . .6F~k '.
:>:>- -:> NDTE: \:Jlve .Pink ~op'y :.tolo?~alle". BEFORE ·... 9f"k-, stdr{~ ~ ! .!. ' . <-~<:<
523 5382 E;AR!;Y ..for·rN$f£["f~ON · to ,a void d~iajs:,!
W~~I~,:: S.. p "+796 ' . I;ilst.

r, . _.

'

. ~ ' .. ;'"

'fA

1\

:;: ,: .: :'.

l\1AlLtNG ADDRESS

PHONE

STREETIP.O. BOX

CITY

STATE

ZIP

ORtGiNAL OWNER'S NAME

PROPERTY ADDRESS

STREET
ZIP

CITY

lOT SIZE (ACRES) _

#BECROOMS

TYPE OF USE

TYPE9F INSTALLATION

WATER SUPPLY

(

(
(

) SINGLE fAMILY
) MULTIPU:: FAMILY
( )sf COMMERCIAL •

II EMPLOYEES

( ) NEW
( ) REPLACEMENT

( laTHER·

PROPOSED DISPOSAl SYSTEM

(Xl ORAINFIELD

) PFlIVATE

( ) PIT
JABSORPTION BED

{
( ) PU.BUC
SYSTEM NAME

(

) BASIC ALTERNATIVE
)COMPLEXALTERNATIVE

(

·Additional information may be oeeded

PL£ASf. COMPLETE THE GEOLOGlCAL INFORMATION
HIGHEST NORMAL GROUNDWATER DEPTH

-7f.

Fr.

DEPTH TO BEDROCK

4RIBE SOIL (AT PROPOSED DEPTH 9F DRAINFIELD)
I

SQ''''ItJr

crr-t'-Vt"/

l

A-,g tJ

ROCK OUTCROPS
( )YES

(~O

}HILLSIDE

•

) FLAT

NEAREST:

,

SURFACE WATER

-74'+ WELL~

SEPTIC

The ioformation provided on this application is accurate to the best of my knowledge_ I understand that any false
statements may result in disapproval of this pel1Tlit. If this subsurface sewage disposal installation is constructed by
anyone other than the horne/landowner or a licensed septic installer, the installation will not be inspected or
approved. Section 1-3006.01 -1-'3007.01.

Inst~ller ~ ~I

lam the: Landowner

Licensed Septic
Installer license # ii17rZCl

I

Building Contractor _ __

, hereby authorize the health au tho - y to have access to this property for the purpose of performing the requested
services and I certify that all the
0 . tion;s accurate.
',PPLICANTSIGNATURE

~~~~~~~------------------------

DATE

~-/ 5'- 9c:.

SEE BACK FOR FURTHER INSTRUCTIONS AND DIAGRAM OF PROPERTY
-~APPLICATION WILL NOT BE ACCEPTED WIO DIAGRAM ON BACK"·~

5 ~§6

I

REV Motch 9. 1995
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DIAGRAM OF PROPERTY
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Show rock ouf-t;rop location.

etc. (existing or proposed).

i

4.

l

5.

--1

!

e

Indicate any easements or right of
ways if known.

f

!,

!

2.

Indicate the distance to adjacent
property owner's well and sewage
disposal system.

I 3. Location of all buildings, corrals,

~

i;

FURTHER INFORMATION TO BE
CONSIDERED:

1 1.

f

}~d~1l;u: t41.. !tJ£ W'l
lJBf <-t--q?
"! "V
~
:
.
i/

if

,

i

N(~_\_'~~

rr"T·r-~-

Dwelling'location from property
lines if known.

!

!

SAMPLE PROPERTY DIAGRAM AND SEPARATION DISTANCE REQUIREMENTS:
In addition to requirements shown below:
Wells should be 50'+ from surface water and 10' or more from property lines and basements.
Septic Tanks should be at least 100' from wells used for public drinkirlg water, 50' from others; 25' from public
water lines, 10' from others; 25' from canais; and 5' from property lines.

Drainfields should be at least 100' from all wells; 25' from pressure water lines; 1 ~O' from suction water lines; 10'
from building crawl space or slab; 20' from basement; and 25'-75' from downslope cut, depending on soil type and
strata
See separate requirements for large system of
2500 gallons or more per day,

t : + \ - - - 50;.J't...---':II!WI

D ... ",J.nr.1. ... .1.d-

A, 300'
a 12'00"
C, ;L00'

T

C.n .. .l..P

(

.

,

Addendum to Pennit #
DISTRICT SEVEN HEALTH DEPARTMENT
DESCRWTION OF COMMERCIAL USE THAT SYSTEM WlLL SERVICE

!if-/l(;

Number of connections to system _ _ _ _ _ _ _ _ _ _ _ _ __
Combined number and type of fixtures within structure(s):
~

handwash sinks

~

toilets

- - - dishwashers- - - dish sinks

_ _-'-' showers

bathtubs

other waste water sources:

___ garbage disposals
£--

mop sinks
vegetable prep sinks

-

&&0 d;~

.

Z-

- Number of people served per day
~/ t2
Number.of gallons of water used iii structure'per day _ _...---..
.....d""'------' _6_i_O-,-''"--_
NON-RESIDENTIAL SEWAGE INFORMA~ION NEE'DED

PLOT PLAN OF AREA

o
i®"
-,

'--

TOPqGRAPOIC MAP-_-~~

o

-TESTHOLE INFORMATION, ,-- _- -: :ft- ei?- ,testlioles: '--_ '_' ,0- - ENGtNEERlDE$tGNER-~NEEDED? _ _

ENGINEER/DESIGNER CALCULATION- OF SYSTEM

o

o

-G~:iio#s-'l'er

jj~.A?;,T;P:;AY' ?/Y'.1f'.

_da;" cal-C~l~~ibns :~/a:w-~ _-

BiologicaLload_iug: - , : - ,- -'-,- - - , ~
1~
biologlcai oxyg:en demands
-? • _ _!=o.tal 'susperidedsOl,tds .;....__-'--_..--~"

--pH

--- -

,,'

'--,:r:ernper,at1ite, _ ..:..:~::---:-_ __
5.
d~ssolvedbxygen ._._______

. 4:.

Pressure distribution?
o . ~otal dynamic: head calcuiatiops
b·
dose velume calculatl0nso
ait,ernat:irtg ,fields_ -- - Large soil absorption area?
o 'area availablet;J
al ternating mandatory , -

o
o
o

PROPOSED

SYST~M DESI~~ j~-~~({9

MAINTENANCE AND OPERATING MANUAL
MAINTENANCE AND MONITORING REQUIREMENTS
1.
periods of bqth
2.
sampling lecations
3.
limits of acceptable levels

a.
4.

BOD
'1:'SS

: d.- pH.

e. dissolved oxygen
c. grease and oils
f. ether
reporting schedule to. He~lth Department
b.

..5 688

,

,

-

,

Property Owner

Sl.l:-'!1'is,i GE' I nOllS':: i ill P!"o-iessiofl,"l Pa!"V.

PhOlle.:#5_______

Mailing Addl'ess _ _ _ _ _ _ _ _ _ _ _ _ _ _ _City _ _ _ _ State_ _ Zip _ _ __
------------- ---------'J.j Sec ~-. Sec

Property Location

Subdivision ______________________

T

-o"'R

Lot --------- BloClf-------

Agent or Representative

Site Evaluation MaQ

Show proposed welJ Joailion, surface water.;, septic site, replacement area, rock outcrops, scarps, slope.
dwellings, test hole location(s) and indicate distances to neighbors wells and septic systems.. L<lt shape and dimensions,

N

? e ;. ~ ? '":;

Remarks »-)

.

<.~:;

6 _~

~

~!ake sure that you nave a Valid Pennlt 1\; use £ lCE?nsed Installer

<-«

':3~~I~ ~,e.

T~l~

EHS Signature
-----.,.. -(;!T<-'r-r-,''''

-.' H F H 1. ~:-,5.C::. T<JPH. EH~
-. ~S=---·~
'l--=R-·-~·-· '-~<j;-

:0(;24
". -,

208-~2~-5~62

=

F6 X: 2C8-522-03!0

~rj~t&d:'1:?3

Date on-site made

1JJ4 j

A~

(Isn ~/96

~"""'-':Ui\_y,:~-IT;:::l..r.:-~~-"',~~----""""-a~-""''l'("'~-l'~

~~i5a~~ti;¢~P,~~-v's-'!t~~·~l~~~¥_~:t(;~~~~~~~k~~~~:~:-!gn~.~1. :,;,~~~/&~~q~:(U!~~lp_~~;fj:::e.,'l'$!!;:w:t,!~~~:~~~t~r,,!/j.!6::
.
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Dominate Vegetative Material Observed:
Slope:

(No \ Yes %
~-/1
/ /,( 1-'t ;,

~,r-;~_

--~~-------------------------------

Flood Plain: ( 'J-'->-~~

. ~~ Ie J;r f) ..:.Z
Y L- r~ I r1 -

r

Yes

fd6/£/A
"\
,
~tf~)

I ]I

Test Hole Information
Type of Test Hole Observation:

Backhoe dug pit

Well Log

,... ···-c···--....,

Boring "Scarp ,
-"~
'--

Horizon Information
Test Hole til

Test Hole #1

Test Hole #3

Commenu: ______________________________________________________________

(

Proposed depth of system:~

,/// :?

"

. . " /)

Depth of test llole(s): _-z_~_v_.../____

/

I/~

Predominant soil type at depth of pro~~sed system:/N -:~$~,e.f;7·
.1....'1
Depth to nearest groundwater:

t. -/ /
PF·>./; ?D:..r-
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.Depth to nearest bedrock: _Cdv,-} '-3.J ~
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P!"ofesSlonal Way
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1 daho Fall 5 ID
LOc;A~!ON ~F INS~;E,CTION: Stree~ A~dr~.--==--==,~:...,,;:,...:.:,_.':.....
____-',-',.--_ _ _ _.-.!.-_ _ City_":-',:---_ _ __
..
·J,..,egal \Descnptlon:
Jh Section ,
SectIOn
Tq-wnshlp
Range
'S· bdi~"
.
'I'<tll {.II ;
36.'
21')1 Lot - - - - .~~'~7'>'iE
. \l
-y.lsion ..,
' . . ' --;. -"" ~
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~~
S(!ilHyside 1"0 FrOT ~fr.i< \propose~!·,_·
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epti: Tank capac.it! = or greater than perm, it requirements?
• . iYJas Septic Tank co~llon 1n eomphance With Stale regulations and was IliJtk Stale approved?
• : ''wen: inlet and oiJtl~t:pfOperly sealed?
"
~
;., /
•

gallons;

@.

Depth from fui<¥ grade to mnnhole. Arfeel
• '~pjd Septic Tank meet minUnum separation requirements' as required by permit?
•

j

:Was extension of mimhole required?
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Sunnyside Industrial and Professional Par~ Division No. 1
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THIS AGREEMENT. made and entereii into this Ii: 711 day of /lqf¢:T
, 19 by
and between the County of Bonneville, a county of the State ofIdaho. party ofthe first part,
hereinafter called the Bonneville County, and:Kirk Woott: part of the second part, hereinafter
milled the Developer.
WIT.NJ£SSETH:
WHEREAS, the Developer is the sole owner. in law and/or equity, of a. certain tractJs of
land in the County of Bonneville, State ofldaho~ described as follows:

Part of the Northwest Quarter of Section 36, Township 2 North, Range 37 East of the Boise
Meridian descn'bed as fonows:
Beginning at a point that is S.OOo04l 08"W. 150.98 feet along the City Monumented·center line
from the North Quarter Comer ofs;.rld Section 36, and running thence S.Ooo04I08 ft W. 2495.14 '
feet along sai~ City Monumented center line to the Center of said Section 36; thence
N.89" 42'56"W. 2032.57 feet along the South line of the Northwest Quarter ofsaid Section 36 to
the East right-of-way line of the UnionPacificltailroad; thence N,29ot6'29"E..2976.52 feet along
said East right-of-way line to a point on a Curve with a. rad~us of2807. 79 feet and a tangent that
bears N. 87 °40135 liE., said point being 51.00' feet perpendicular .from the center line of Sunnyside
Road; thence to the right along said cUrve and parallel with said center line 112.18 feet through a
central angle of2"17'21 '1 ; thence N.O! 17~52"E. 15.05 feet; thence S.89°43 136"R 225.27 feet;
thence S.OOoOS~08'W. 124.65 feet; thence S.89"18'08 1'E. 242.60 feet: to the point of beginning,.
containin& 77.5 acres.
(>

and.

WHEREAS, the developer, as sole owner of said land, has made a request to the
Bonneville Board of Commissioners to have the same accepted as a. subdivision of said county
with appropriate re·zone to said county; and has submitted to the county a plat thereof which has
been approved· for subdivision and re--zorung if appropriate by the PlEUllling and Zoning
Commission and County Engineer of said County; and
WHEREAS, the County Engineer has recommended to the Bonneville County
Commissioner81hat such subdivision and re-zoWng, if appropriate, be granted subject to certain
requirements and obligations on the part of the Developer, and,
WHEREAS, the said Bonneville County ConunIssioners have agreed to approve tho
subdivision and re·zoning, if appropriate) of sald lands within the County of Bonneville. Idaho
subject to the following terms and conditions:
NOW, THEREFORE, TIlE Developer agrees, and hereby binds his/their heirs successors
and assigns to said agreement, that, in consideration for the approval of said subdivision and
zoning, if appropriate, of said area in said ~ounty) he or they as the Developer:

r'''''''--EX-H-'-B-IT.( C

It

-

,I
i

1. .

Will~-befereSubni[tfu,g-ibe :fin-ai-subdi~sio;~la~-to ·ilie-B·~ai'd~6fCouIItY

-- -.

Commissioners for final acceptBnce, file or'cause to be filed with the County
Engineer a complete plan for the street improvements plans, which plans and all
utili im rovements shown thereon shall meet the standards established b the
..,9..Qunt)1. Said improvements plans will include the road located in e public
easement v.rithin the railroad right-of-?lay running from the south end of the
proposed subdivision to Jameston Road, are incorporated herein and made a part
hereof by reference.
.

Tbe Board of County Commissioners may require that th~ second party will
perform all oIthe obligations set forth.herein. the second party has executed liens
against the real property. the subject ofthia agreement;· first partybaving recorded
said liens. does hereby agree and covenant to authorize delivery of the releases to
be delivered to Escrow holder, as set forth hereiri, to the second party Up01l.
completion of the obligations of second party as set forth herein. In the event tbe
second party may deliver to the Escrow holder an amount of money approprl.ide,
by agreement with the County Engineer and theBoard of County Cominissioners,
for 'the improvements set furth herein in regard to the Jot or lots for which the
second party requests release of the liens, then
in the event.. second party may
post Dr deposit said amount of money wlth the Escrow holder. and said Bsaow
holder shall deliver the release ofllen for the appropriate lot or lots to second

and

party.
Coirtempor.aneous herewith, the parties hereto haye entered into an escrow

agreement with

• as
Escrow holder. wherein certain releases of lien were delivered to said Escrow
holder to be delivered to party of the second part upon written authorization oftha
party of the first part.

2.

Will. at his or their own expense, construct and install all streets. street snrfucing,
street lights, street signs, andlor other needed street or utility improvements as
shown on the ~rovemenfB plan.s number pages one through 6 dated March 1998
and pages 7 and 8 dated July 1999.

2a.

Hereby petitions the Board of County Commissioners to create a lighting and
right-of~way maintenance district for the purpose of paying for the operation 8Ild
maintenance coat of the street lights within this subdivision and the annual: rent of
~ai1road rl~-of-way. The Developer also agrees 'to pay all related fees
required for the creationof said lighting and right-of-way maintenance district

3.

Will construct and install an such improvements in strict accordance with the filed
and approved im'provements plans, or as agreed between the Developer and the
County.

(
IV1Slon No.

Page 2
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Development Agreement

~ ~··I

l~

-

•

:

•

,+...

__

"_

0-

0_,

o.

_

•• r .

__

,W.tli-pFovide-·the~Gaun~-Engineer~th-at least15'days-advanC"e-written-' - .- "
notification of when 8.I1d of what portion, or portions of said street or utility
improvements he intends to complete at the time; and agrees to make such
modifications and/or construct any temporary facilities necessitated by such phase
construction work as shall be required and approved by the County Engineer.

"1

-'

5,

Will, immediately upon the completion of any such constructed portion, portions,
or the entirety of said develOJLment, notify the County Engineer and request his
inspection an~Of such' completed utility or street construction..
If no action is received y
u divider withlJl a period of thirty (30) days, the
portion of the development s~bmitted for approval shall be deemed accepted.

6.

Hereby agrees that within two years after the official recording of this agreement
willi the County or when buildings are built on S()ll/o or more of the lots. whichever
occurs
that a portion, or portions oltho entirety of said utility or street
improvements need to be completed, in the interests olthe health, welfare, and/or
- safety ofthe inhabitallts of the County, the ownerIs )'Jill construct said nee®d.
JJtili!y or street improvern~ or ifhe, doe8 not so construct within thirty days or a
reasonable period of time. not to exceed 12 months, after written notification from
the County Bngineer and the countythereaftet det.e.rnl.ine to construct and does
construct such improvement, or improvements. the ownerls will pay to the County
the cost of such cons1ruction. in such manner and under such tetn1S as the County
8hall order after conference with the Developer.

first.

.Further; Escrow holder will deliver to the first PartY all funds held by said ES1;fOW
holder in
with paragraph
hereof: for use in construction ofthe
improvements required herein, with unused ~ds to be returned to second party.

accordm

---

one

7.

Further agrees; that upon his having received written notification from the County
Engineer, that any oillie requirements herein specified have not been complied
with, that the County shall have the right to withhold t.he isSU811C6 of any
certificates of occupancy within such acea. until such time as all :requirements
specified herein ha'Ve been romplied with. Provided. however, the owners shall
have the right to appear before 1he County Commissioners at any: regular meeting
after any certificate of oceupancy shall have been withheld for reasons set forth in
this paragrapb, and shall have the right to be heard as to why such certificate or
certificates should be issued. The County Comtnissloners shall then decide
whether such certificate or certificates shall be issued, and its decision shall be
fina~ except t~at the rights of the parties are preserved at law and equity.

8.

This agreement shall become binding upon its execution.

Sunnyside Industrial and' Professional Park, Division No. 1
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.,. .. ... - ---'''IN-WlTNESS-WHEREOF;1he-Connty'hnnrffixed-itg seata.nd-caUS'ed~tli:es-e presents 'fa .
be executed by its Commissioners thereunto by resolution orits County Commissioners duly
authorized, and the De:veioper has caused these presents to be executed the day and year first
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ARTICLES OF INCORPORATION

KNOW ALL MEN BY THESE PRESENTS:
That I, the undersigned, being a natural person of legal age
and acting as the incorporator under the provisions of the Idaho
General Business Corporations Act, do hereby adopt the following
Articles of Incorporation:

ARTICLE I

The name of this Corporation shall be:
Sunnyside Park Utilities, Inc.

ARTICLE II
PURPOSES AND POWERS

Section 1.

Purposes.

Without in any way limiting the powers

granted by the laws of the State of Idaho, the purposes for which
this corporation is formed are as follows:
1.1

To

organization,
utilities;
branches,

to

engage
or

in

the

direction

conduct

the

ownership,
of

one

or

aforesaid

operation,
more

water

business

and

any

or

assemble,
repair,

and

sewage

all

of

and to do such other things as are incidental,

and necessary in the operation of the business;
out

management,

buy,

all

described

sell,

maintain,

import,

equip,

purposes,
export,

operate,

use,

to

manufacture,

distribute,

--

rent,

or otherwise deal in and

with, at wholesale and at retail, and as principal, agent,
1

proper

and in carrying

design,

display,

its

b~a~~r~~~. . . . . .
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II

broker, commission merchant, or in any other lawful capacity.
1.2
in

any

In addition thereto l

other

directors

of

business

or

the corporation is formed to engage

trade

the Company,

Which,

may be

in

the

advantageously

opinion

of

carried on

connection with or auxiliary to the primary business,

the
in

and to do

all things as are incidental or conducive to the above objects or
any of them.
1.3

To engage in activities that are necessary, suitable, or

convenient for the accomplishment of the above mentioned purposes
or which are incidental thereto, or connected therewith.
1.4

To conduct its business and carry out the above purposes

in any

state,

States

of

territory,

A'1lerica,

or

district,

any

or possession of

foreign

country

to

the

the United
extent

not

forbidden by law.
Section 2.

Powers.·

Pursuant to the general purposes of the

~------------------

corporation, the corporation is hereby authorized and empowered to
do

any

act

or

carryon

any

business

in

the

State

of

Idaho

authorized by the corporation and the State of Idaho as necessary
to compliment and augment the general purposes of the corporation r
including, but not limited to;
2.1

To do all and everything necessary, suitable, or proper

for the accomplishment of any of the purposes,
any of the objects,

the attainment of

or the exercise of any of the powers herein

set forth, either alone or in conjunction with other corporations,
firms,
do

or individuals, and either as principals or agents, and to

every

other

appurtenant

to

act
or

or

acts,

growing

out

thing
of

or

mentioned objects, purposes or powers.

2
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or

things,

connected

incidental
with

the

or

abOve

2.2

To do and perform any and all lawful business for which

corporations

may

be

incorporated

for

business

under

the

Idaho

Business Corporations Act.

ARTICLE III
EXISTENCE

This corporation shall have perpetual existence.

ARTICLE IV
STOCK

Section 1.

Description of Classes or Shares.

There shall be

one class of shares, all of which shall be common shares.
Section 2.
which

this

Number of Shares.

corporation

thousand (1000)

shall

The aggregate

have

authority

nlli~er

to

of shares

issue

is

one

shares with a par value of zero Dollar per share

for an aggregate par value of zero ($O.OO} Dollars.
Section

3.

voting

Rights.

8ach

share

shall

have

equal

voting powers; each share entitling the holder to one (I) vote.
Section 4_

Nonassessable.

the same are fully paid for,
shall

be

nonassessable.

No shares shall be issued until
and when

There

shall

certificate in print the following:

fully paid for the same
be

stated

on

each

stock

"The shares represented by

this certificate are fully paid for and nonassessable."
Section 5.
issued shall
under

be

Internal

Internal Revenue Code Section 1244.
considered
Revenue

Code

"Section
Section

1244

1244.

Stock"
Any

as

All stock
is

defined

individual

or

partnership receiving such stock shall be entitled to any benefits
as explained in that Internal Revenue Code Section.

3
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ARTICLE V
REGISTERED AGENT AND OFFICE

The

name of

the

registered agent and the

registered office of the corporation are:

location of the

Mark R.

Fuller,

410

Memorial Drive, Suite 201 1 Idaho Falls, Idaho 83402.

ARTICLE VI
INCORPORATOR
The name and address of the incorporator is as follows:
Kirk Woolf, 3655 Professional Way, Idaho Falls, Idaho 83401.

ARTICLE VII
The

name and post

office address

of the

initial

Director

named by the incorporator to serve until the first election of the
directors shall be as· follows:

Kirk Woolf, 3655 Professional Way,

Idaho Falls, Idaho 83401.

ARTICLE VIII
The

corporation

the

reserves

right

to

amend,

add

to,

or

repeal any provision contained in these Articles of Incorporation
and the provisions set forth in the By-laws.

ARTICLE IX
In

the

conferred

by

furtherance
the

laws

and
of

not

the

in

State

limitation
of

Idaho,

of
the

the

powers

Board

of

Directors is expressly authorized to frame and adopt By-Laws for

the corporation as are not inconsistent with the laws of the State
of Idaho or these Articles of Incorporation.
Laws

so

adopted

repealed by a

by

the

Board

of

Directors

vote of holders

of

record of

4
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Any By-Law or Bymay

be

amended

Or

a majority of the

corporation

J

S

stock at any regular shareholder t s meeting or any

special shareholder's meeting called for that purpose.

ARTICLE X
This corporation may be dissolved prior to the time fixed in
these

Articles

of

Incorporation,

by

an

affirmative

vote

of

stockholders with fifty-one percent (51%) of its voting stock at a
meeting of the stockholders called for that purpose in the manner,
not inconsistent with law r set forth in the By-Laws.

In the event

of such dissolution, the affairs of the corporation shall be wound
up in a manner provided by Idaho law.
DATED

this

day of

ReSiding at

IdMlD 11(f~

My commission expires:

Mar~~_~_t~~

_____________________

t% ~()9-0'
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DISTRICT SEVEN

\.

----~----------------------------~-----Main Office

~IHEAL-IH DE8L1RTME~~r

254 E Street
Idaho Falls, fO 83402-3597
Phone {208} 522-0310
Fax
(208) 525-7063

PROMOTING TI1E HEALiH OF PEOPLE AND THEIR ENVIRONMENT

411512002
Sunnyside Industrial & Professional Park
Attn: Kirk Woolf
3821 Professional Way, #17
Idaho Falls, Idaho 83402

.

.

RE: Septic System for Sunnyside Industrial & Professional Park
Dear.NCr. Woolf,
I was pleased with the outcome ofllie meeting between you, Benton Engineering, Mr.
Beck::, Department of Environmental Quality and District 7 Health Department on March
29, 2002 concerning the proposed expansion of the septic system located in the
Sunnyside Industrial & Professional Park. The following issues were raised and resolved,
I believe, to the satisfaction of all parties at the meeting:
I. Vlhen tills site was platted (1996), the intent was to have a central water supply
and central sewer system.

2 . August 15> 1996, a septic permit was issued for Sunnyside Industrial &
Professional Park.
a. The septic system was sized for 300 gallons per day of wastewater for one
or two buildings. There are approximately 240 square feet of drainfield
area in the current system.
b. Although the inspection. report shows the existing system was stubbed out
for possible future expansion, it is clear the existing system was only
approved for use by one or two buildings.
c. In discussing this issue with Richard Horne (Director Environmental
Health), it was determined that under IDAPA 58.01.03, the existing
system does not meet the criteria for a Large Soil Absorption System.
3. During the March 29,2002 meeting, three options for solving the issues
concerning sewage disposal for this development was presented.
a. Connect to an approved municipal sewer system.

EXHIBIT
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b. Install a Large Soil Absorption System that is constructed to handle the
wastewater flow from all lots within the subdivision and meets all the
IDAPA 58.01.03 requirements for Large Soil Absorption System.
c. Re-plat the subdivision to allow an individual septic system on each lot.
th

4. During the March 29 meeting, it was agreed that Benton Engineering would
provide D7HD with a conceptual plan for a Large Soil Absorption System. D7BD
and DEQ would review this plan and provide to Benton Engineering any concerns
we might have. If the conceptual plan appears to be approvabIe, then Benton
Engineering would develop the actual engineered plans. Jf those plans meet
Idaho's regulations (reviewed by both D7HD and DEQ) D71ID would issue a
septic permit for the actual construction.
5. The users ofllie current septic system will be aJJowed to continue using the
system until the Large Soil Absorption System (LSAS) is ready for use, at which
time the sewer collection system will be connected to the LSAS.

6. No new connections will be allowed on the current sewer collection system until a
Large Soil AbsoIption System, that rep]a~es the current 'septic system, is approved
and operating.
7. A new property owner may begin construction (with proper permitting from
Bonneville County) prior to permitting the LSAS and occupy their new building if
the LSAS has not been approved prior to occupancy under the following

conditions:
a. A commercial individual septic permit has been issued for the facility.
b. The septic permit for the proposed facility will meet all requirements
under Idaho Code and IDAPA regulations.
c. The septic system is installed and approved prior to occupancy of the
building.
'.
d. The septic permit for this facility shall require that connection to the LSAS
is required o:q.ce the LSAS is constructed and approved. If the LSAS is
constructed and approved prior to occupancy, the individual commercial
septic system does not need to be installed.
e. The commercial individual septic pennit for this facility· shall expire one
(1) year from the date of issuance, unless sufficient cause can be shown by
Sunnyside Industrial and Professional Park as to why the LSAS:
1.

ll.
lll.

(

Has not been constrocted.
Has not been approved.
Is not operating per septic permit requirements and more time is
needed to make operational corrections.

8. Bonneville County will be -informed that the current septic system connected to
the sewer collection system is not adequate for any further connections. If the

s7eG

..
option given in item number seven (7) is not used., then the following would apply
and I would have no concern with Bonneville County issuing a building pennit
for new construction if:

a. A septic permit has been issued that provides for a LSAS, capable of
handling the wastewater flow from the entire subdivision.
b. The projected occupancy date of the building is after the projected
completion date of the new septic system.

District 7 fully believes that you, Mr. Beck and Benton Engineering are committed to
moving this project to completion and meeting all requirements placed on the project by
the S-tate ofIdaho's laws and regulations. District 7 is committed to keeping reviews and
paperwork delays to a minimum, so as to keep the project pace going to meet the
deadlines you face.

Rich Ely, REH Supervisor D7HD

cc:

Richard Horne, Director EH,
Marilyn Anderson, REHS,
Greg Eager, IF-DEQ
Steve Serr, Bonneville County P & Z
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THIRD PARTY BENEFICIARY UtILITY AGREE1v1ENT
, ,TIITS AGREE:tV:ffiNT, made this ~ day of
A-jl;
2002, by and between
Sunnyside Park Utilities, Inc., an," Idaho corporation (hereinafter called "Company") and
Sunnyside 'Park O~ers Association, Inc., ail. Idaho corporation (hereinaftet called
"Represfmtarlve").

!

,

,.

,

" MTNESSETII:
WHEREAS, the Company is now the owner 'of property in Bonneville County; State of Idaho

described in Schedule A.. attached hereto, upon which there is located the Company's water
supply system and/or sewage system or upon' which :ther¢ is being ConstrUcted by tb.~ ,
Company and. will be lo~ted a ,:ater supply system andlor sewage System; and _'

au

WHEREAS, the Companywarrants th'at
the property described iD. Schedule A. as well as
all water supply system and/or sewage systems hereafter acquired by the Company shall be
made .subject to the, Agreement by recordation of appropriate covenants. reservations,
restrictions, or conditions in such manner as is tequh:ed by Idaho law to put all persons on
notice that such properties have been Subje~ted to the ~rms ofthls Agreemen,t; and

l

WHEREAS, the Company hereby w~ts that existing and future encurP.brances, liens ,or'
. other indebtedness~ If 'any, .to the title of water supply systems andlot sewage' systei:ns now
owned or hereafter acqurred by the CC?mpany shall be. subordinated and ma~e subject to this
A~~m~4and

'

and

,WHEREAS, the Company intends 'to construc~ opera~e)
maintafu. said water supply
systems and/or sewage systems for the purpose of supplying water and/or sewage collection
and disposal service to buildings, and other .improvements loc8.tecl'in areas- and subdi~isions
adjacent ,to or :in the vicinities of said water supply systemS and/or sewage systems (it being
understood that the company do~s not now and does not contemplate ~e :furnishlng. of .
garbage qlllection and gar~age 'bauling:services) and for that-pmpose will construct, lay, and
maintain water storage' and distribution :facilities, water and sewage mains, laternl lines,
manholes, pumping stations~ an~ all other facilities ;md appurtenances n~ssary to -maintain
an adequate water supply f~r co~p.tion ~y the 'occupants of such ~uildings, and o~er:
improvements in said areas and subdivisions l;nd also necessary for the purpose of supplying.
sewage' collection C1?d disposal service to such buildings, and other improvements;' and .
WHEREAS, it is contemp~a.ted ,that the buildings, and other improvements to be served by the
said "Yater supply system and/or sewage systems oithe Company will be ~ocaied on properties
itt, said areas of subdivisions which will ~e' security for mortgages given. to various lenders, . - - mc1urung the Representative; ,and

(

.

"

,

....

WHEREAS, one of :the inducing fact'0I:S to the granting of m~gage.loans on properties, iIi
buildings" and ,other improvements in the areas to be. 'served by th~ water supply_systems ~
" and/or sewage systems of the Comp.any by the Repres~~tative ~d other lenders ·aAd the W t:
, iQ,su.rllg thereof is that there wiJ). be continuous operation' and mainteI?-aDce of the water
supply sy~ aridJor sewage systems accordiI!g to the aPpn;>ve,d. s~¢lards set forth in this .....
.-qiiili\1!l,_
<j 7f~8
.

..
!

{

~-

"\

c
"

'
,,\

.

Agreement, and that rate charg~s by the ~mpany for its services will be, reasonable, and the
Company is desrrous of assuring that its: Jates will b~ reasonable. and also assuring the
.. continuance of the .operation and ,maintencirrce' of said water supply' syste~ and/or sewage
sy~ms, for the benefit of the present ·and future .o~ers of properties, buildings, and other
improvements, and mortgagees hoiding mortgages covering such 'buildings and other
iITIprovements, including the Representative,.
NOW, THEREFORE, for and in consideration_of the reliance upon· this Agreement by
t:b,e Representative. and by present and future owners of buildings, resid.ences, and other
~prpyerri.ents to be served. by the water supply systems andlor' sewage systems' of the
Company, and by mortgagees (who will make and hold n;tortgage lo8ns on such buildings, .
and 'other improvements) the Compa.ny and the Representative do hereby covenant ,and agree

as follows:

. '.

SECTION 1:

This Agreementis made not only with the Repres~ntative in its individual capacity but
also as the representative of and for the benefit of the ptesent and future. owners of ot .
o~upants of all and each of the properties, buildings, and other improvements which are now'
or may hereafter be served by the water sUpply systems' andlor sewage systems of the.
Company as well as the holders of any ;mortgage or mortgages covering, any such bci1dings,
and other properties and improvements.
.
(a)

(b) . Any person; firm. -or association represen.ted by the representative here~ tbrough the
representative ·herein .and/or any appropriate gove!IlIlJ,eutal agency. or oorpora:tion (1) served
by tl;1e water supply systems andlor sewage sy~ms'ofthe 'Company. andlor (2) holding any,
mortgage OIl any property connected to,.the said systems or either of them, is hereby granted
the right and privilege and hereby authorized. in its or their own.name anq -on its or th.eir own

behalf to institute and proseCute· at 1avr or in equi1;y in any court baving jurisdiction of the
.sUbject matter, to interpret and enforce this Agreement' or any of its te:tms and provisions)
including, but not lirttited to, Suits for specific ~rfonnance, mandamuS, receiv~rsbip ~d.

injunction.·

. , .

.

.

.'

.SECTION 2:
.(a)

,The Company does covenant, and

aWee that 'the Compfffiy shall supply at all

times and unde~ adequate pressme for ~e use of each of ~ properties. duly connected ~o its
water supply system a sufficient quantity of wafer' to meet the r~asonable needs of each of the
properties duly' connected to said water supply systems. -Such water shall be the .qUality and
purity as shall meet the 1'974 Safe Drinking Wliter I\ct of the U.S. Environmen.tal ProteCtion
Agency (EPA), so as to produce Water without ex.cessive hardness,. cQIIOsive properties, or
other objectionable characteristics making'it unsafe or ~table for domestip and grbtmd use .
or ha.rmrw tQ any or all pipes within. and/or without.the buildings, and 'other improvemen.ts.
Records of any and all tests conducted in connection with said water Supply systeIIlS shall be
~ept ~ permanent recqrds by the Coinpany and' said records shall be~pell to' lnsp~cti0n ?y the
. State Board of Health of the State of Idaho and ·a ,duly d~legated agent" of the representative. ,
The said Board -of Health anqlor its agents shall'at' all' times ~ave access' ~o· the water supply ~ .'
system of the Company to conduct any ~d all tpsts.as said Board shall determine necessary. t6 \.: 0
.'

.'.
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ascertain compliance witJ? tb.~ said Standards and characteristics. 'In any event, the Company
shall .have said :Soard ri:lake' sUCh analys~s as shall be, deemed, reasonably necessary and
required by the Board of ,HeaIt:h: and the' Company shall' pay all costs and expenses in
connection therewith. 1n the 'eveI,lt sru.dBoard shall determine,that the purity afthe water q.oes .
not meet the aforesaid Standards, the Company shall immediately at its sole cost and expense
make any aiijustment, repair, installation, ,or improvement to its facilities that shall be
n~essarY or req1:lired or recommended by smd Board wbring the purity of the water up (0 the
said Standards,
"
(b)
The Company shall provide at all ~es for each of the, ''buildings, and other'
improvements constructed in the areas and subdivisions 'served'by the'sewage systems or-the
Company sewage service,adequat~ for safe and sanitary colleCtion and,disposal of ail sewage
from said buildings, aQ,d other iplprovem,ents, in accordance with the '1972 Federal Water
Pollution Con'trol'Act Amendments of the U.S. EnviroDinental Protection Agency o.:wA):.
The Compahy' further shall ,ope¢e and .in.aintain the sewage. systems~ incI'Qding 'the
dis1?ursement fiel~ in a manner so as not tq pollUte the grou.il.d:,. air, or water:in, unaer,' or' "."
around stUd areaS or subdivisions with', improperly or inadequately treated sewage. The
Company will ope~ate the sewage system to redUce' noxious or. offensive gases or odors to a
minimum, but cannot completely eliminate the, possibility, of the system emitting odors
because of conversions and wind changes.. The Cpmpany, furfher "agrees, to operate ,the"
systems iri acCordance with ',regulations and recqrnmendations of the, State Board of Health.
..and to produce an effluent 'of a ,qualit.Y satisfactory to the State Board of HeaJ,th and any and
all other pUblic authorities 4avmgju:r:isdicti~ over,such matters .. Records of any and all tests
conducted in connection With the systems sb.all be kept as permanent records by."the Company
and said'records shall be open to ,inspection by the' State Board of Health:o{the state ,of Idaho
and a duly delegated' agent of the representati.ve~ The said Board of Health and' its ~gents shall
at all times have access to the systems otthe Company to conduct 'any and all tests as said
Board shall determine necessary' to ascertain compliance .with. the said regulations and
recommendations. .In the event said Board shall determine that the operationS of the systems,
do not meet the said regulations or recom.:inendaiions, the Company shall immediately. at its
sole cost' and expense, make 'any. adjustment, repair, installation 'or improvement to .its.·
facilities that shall 1?e necessary or reqUired or recommended- by said Bo~d ,to bring the"
. opera:tion oithe systems up to the said regulations and recommendations. , It is llnderstood and
agreed th8t the Company ,does not and does not contemplate furnishing garbage .collection or
g;a:rbage removal services.
.
.
I

SECTION 3.

c-' ,

The Company agre~s to maintain.: said wa!~r' supply systems andlorsaid sewa:ge
systems at all times iri good order and repair So that satisfactory water and sewage collection
and disposal service as provided iIi-the foregomg paragraphs may be supplied to -each of said
bulldjngs, and other improvements in sald areas or subdivisions in, the "quantity and in
, quality provided in the f~egoirig paragraph. Th,e water supply. systems, andlor the sewage
systems ,shall be open for inspection at all times by the ageqts of the Idaho State Board of

the

H~th.
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SECTION 4.
(a)
The Company reserves and has the right -to es~b1ish and coll~ct as a charge or
charges for water furnished and consumed by the owners or occupants of each of the
buildings, and other improvements at the rates' as prescnbed and. permitted. herein. The
Company shau. have the right to install on the premises of .each of the individual bUildings,
and other Unprovements a water meter to be maintained by the Company through which aU
water supplied' to the consumer shall paSs and to
the Company shall have access at
'reasonable times for the purpose of taking meterreadlngs and keeping said meters in repair.
The Company may charge the cost to the customer orany material used, equipment rented 'or
the equivalent rate for th~ CompaJ(-y's equipment used~d Jab9r expenses incurred in mak;i.ng
any connection or in making any repair which is the responsibility of-an owner.
'

wweh

(b)
,The Company reserves and has the right to establish and collect as a charge or
charges for sewer servlCe provided to the ovmers, or occupants o.f.each of the buildings, and
other improvements served by the Company. the. initial rates as. shown in, Schedule UB"
attached hereto and made a part hereof.
.
SECTIONS:

In the event th~ Company should fail to operate and maintalli the water supply"systems
and/or the sewage systems in the manner and un~er the conditions specified p.erein (failure
due to Acts of God, .~~ disasters or other' Causes beYond the control of the Company.
inchiding labor troubles or strikes, exc..."Pted) or in !he .event the C9mpap.y collects or attempts
to collect from the con,SUIDers of water or from us"es of the sewage systems charges'in excess'
of the,:rite or rates specified 01' provided for in this Agreement, then in either of such
contingencies, if such default shall continue for a period of thirty (30) days (or for a period of
two (2) days in .the even,t sUch derault consistS. ofa shutdown of the water' or sewage treatment
plant or,suspension of water or sewage services, except for the cases·.above set forth) after'
written notice to the company by any Consumer, or by a duly authorized agent of the
te.PI:esentative, mortgagee~ or by any person for whose Denefit ~ contract is :rrui.de, then Emd
in snch event 'those persons so entitled may enforce this Agreement by action institUted for
such p\lIPose in.any co1J.11: of competent jmjsdiction ruid in such action sbaJrbe entitled as a
-matter of rigqt:to an i.mn;tedia~e hearing before ~ ·CoUrt. of competent juris9iction for the
determination of whether. the apPClm,tment of a receiver .is ,appropriate and for' the
determin8tion of whether $Uch receiver or other officer appqinted by the Court is entitled to
take immediate possession, of the water ,supply, systems aricVor sewage systems of the
Company for the purpose·of operating and,maintID.rung the same' with full tight to hold, use)
operate, manage and control the 'same for the benefit' of the .parti~ f<?! wh.om this agreement is
made with full right to collect ~e ~harges for seryices at rates not in exce:ss of those specified
or. provided for in this agr~ment '
.'

SECTION 6.
"

,

The Comp~y may establish, am~nd Dr' revise from·tim~ to ~e and' enforce Rules and .
Regulations for Water Service and Rules and Regulations fo~' Sewer-Seryice-or Rules and
Regulations 'Covering both water and sewer service and covering th'e ~shing of water '
supply s~rvice' and sewer service within said ares.<:l of sub&yisions, provided, however, all
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such rul~s and're~ati.ons e$bli*ed by the Company from #me"to time shall at all times be
reasc;mable and subject to such regulations·as may-now or hereafter be provided by law~ and·
provided further that no such rul({ or regulation so established, amended qI' revised can be
inconsiStent with the requiremenf$ of this Agreement nor shall the same· abrogate any
provision hereof. Any such rules and regUlations established. amended. revised. and enforced
by the Company from time to time shall be binding' upon any owner or 'occu~t of any of the
property located within the boundaries of such areas or subdivj.sions, the -owner or occupant ,of
any building), or other improvement constructed or loc~ted upon such p~operty and the user or
consumer of ally water supply service and sewer service..
.

t"

SECTION 7. '
Ch?llges in the initial rates described ,in Sectiori 4 hereof may. be proposed by the
Company and by third party beneficlBries ofthls Agreement in the following manner:

All rates proposed by the Company and" by third'pmty ~ileficiaries for th~ water.
supply. system and the,' .sewage collectiori. system shill be submitted by notice. to the
representative and to all pl:lIlies connected to. the sewage collection systen1, and if wjthln .
n.inety (90) days after such notice of a rate change proposed by the Company not niore than
one:-half, of such. pru:ti~ have ,signified in' Writing their opposition to 'Such proposes rate
change, the Company may fortb,with establiSh its new ta:tes. If more than one-~ of such
parties signify, in "writing, their opposition to a rare change proposed by the Company, or if .'
more than one-half of suc~" parties proposed in -writing a'rate change which the Company ."
opposes, and the ~es- cannot negotiate an agreement ~ ninety (90) days to the
reasonableness of the new rates, then the' matter of 1he reasonableness of ~ch new rates ~hall
be referred' to a board Qf arbiters selected' as follows: the Company shall designate one '
arbiter. the objecting parties shall desigIiate one ar,biter•. and the tWo arbiters thus selected
slUill choose a third arbiter. The tluee arbiters shall make their written recommendations to
the 'parties to the dispute as to the reasonableness of the hew rates within.llinety (90) days
after the reference of the dispute by the arbiters shall be given to the Company and to all
objecting parties. .All proceed.irigs before the arbiters shall be recorded in written objectiQ~
to the recommendations within thirty (30) days after the decision. If no written objections 8r~" .
. made, it shall be considered that ill parties have agreed that the new rates recommended by
the arbiterS are reasonable. If written objections are filed by eitlier side~ the question"of the
reasonableness of 'the new rates sha:ll be the subject of revi-ew by a court of competent
Jurisdiction in appropriate'legal proceedings initiated for such purpose. . In .the event of
arbitration or court proCeedings, the proposed change of rates shall be in abeyance arid ~ball .
not become effective until the conclusion of such proceedings.
'
SECTION 8..
Notwithstanding any provision of this Agr~ement, no third party beneficiary shall
have' or claim to have any right" tit1e~ lien, encumbrance, interest or claim of any "kind or
character whatsoever in ap.d to the Company's water sup'ply system 'audior sewage systems, or'
properties and facilities; and the .Company may mo·r:tgage. ·pledge ox.: .otP.erwise encumber, or
, sell or otherwise dispose of, any or all of .such water supply systems and/or sewage sYstems,
, properties and facilities without the consent of S'\lch third partles.
WOlds uproperties and
, facilities". as ~ed in thi~ Se?tiqu, shafl not onl"h. include J?hysi~ properties and facilities but,
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all real, personal and other' property of every kind and character crwned by the Company and
used, us'eful, or held for. uSe in connection with its Willer supply systems andlor. sewage
systems, including -revenues.. aDd iI?-come from the users of water and sewage services, cash in
bank. and otherwise~ provided, however, that this Agreyment as set fortIi· herein shall be
binding upon all successors and assigns of the Comp~y.

SEctION 9.
All notice provi4ed for herem shall be in wriflngor by.telegram, and if to Company
shall be mailed or delivered to Company at 3655 ·Professional Way, Idaho Falls, Idaho 83401,
and if"t9 parties for whose benefit this contact is made shall be mailed or delivered to the
president or secretary of the repi:esentative at their last known addresses as furnished by the
.
.
representative to the compmy.
SECTION 10.
(a)
The covenants, reseryatlons, restrictions or conditions herem set forth are and .
shall be deemed to be covenants, ~ervatioIlS, restrictions, or conditions imposed and nmning
With the land and properties of the Company .as.listed on Schedule' A attached' heretO and
limiting the use thereof for the purposes
in the, manner set fo~ herei:ri· ~d shall
binding upon and shall ip..ure tq .the benefit of the Company, its successors and assigns, and'
shall likewise be binding upon and shall in~ to the benefit of all parties who, in any manner
vvhats~ev~. slli:tU 'acqufre .ti~e to the Company's water supply systems and/or seWage systems,
and properties and facilities as ~efined, in SectiQn 8 hereof. To this end the Company shall
make all water supply systenis andlor sewage· systen1s now owned or hereafter acguired
subject to this Agreement by recordation or appropriate covenants, reservations, res1rictions,
or conditions in such manner as is required by law to put all persons on notice that such water
supply systems andlor sewage sYstems have been subjected to theterms of this Agreement
deemed to be covenants~ reservations, restrictions, or conditions imposed upon and running
with the land listed on Schedule A -attached. hereto.

ana

be

are

. This Agreement shall" also be binding upon and shall fu.ure to'the benefit of the
Representative, its successors and assigns, and as set fOM in Section 1 'hereo-4 all present and
future owners or occupants ',of all and each of the propertiest buildings, and" oilieF(b)

improvements" which are now or :may hereafter be .served by the water supply systems arid/or
.sewage systems of the Company on the property listed. on Schedule A attached hereto, as well
as
hqlders of any mortgage or mortgages covering any' such properties... 'buildings, and
other' improvements, as v.:ell as the successors and. assigns of all such present and future
oW(lers and occupants and holders of mortgages.
.
.

the

SECTION 11:
This Aireement shall be governed by the.1aws of the State ~fldah~.

SECTION 12.
This Agreement shall remain in fun force" ~d effect and for 'th~ benefit 'of all parties

.

mentione~.herein.until.either. (~) the.watf?t~l~~y~~~an.d sew~~ sY,stems descriqed.
.
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herein ar.e take~ Qver by gove~ental authority for maintenance and operation; or (b) other
adequate water supply' and' ,sewage collection and disposal service i~ provided by a
governmental authority $"ough means other 'than the wa~er' supply systems and sewage
systems owned by the Company; or (c) the.rates, serv:i~s'and <?peration of the Company are
placed by la...y under the jurisdiction of a regulatory co~ssion or other governmental agency
or body empo~ered to fix rates and to which a cOnsl,lIller 0f the CoIIipany may seek relief.
Upon the happening of any
the ,aforesaid events, this Agreement' -shall automatically
teiminate; I;llld., at the request of the Company, the Company and the Representative shall
~xecute an instrurilent canceling this Agreement'
.

at

-

.

,

IN" WITNESS WHEREOF, the· Company and the Representative have caused this
Agreement to be duly executed in s~veral counterparts, each of which counterpart shall be
considered an original executed copy of this Agreement'
,

,

SUNNYSIDE PARK UTILfTIES,
INC.

By:

~,d/--+--=-,_

ItS~

SUNNYSIDE. PARKOWNiill:S
ASSOCIA-TION~ INC:·

·BY.~
~

. Its::~
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CORPORATEACKNO~DGMENT

STATE OF IDAHO.
Coun.ty of Bonneville
,On this

)
) ss
)

11- day of April, 2002, before me, the undersigned notary public, in and for the

State of Idaho, personally appear~ Kirk· Woolf, bovm. to me to be the President of .the
corporation th~ ~xecuted the within inStrument or the ~on who executed the foregoing
~ent

on behalf of said corporation, and acknowledged to me that such corporation

executed t1;te same.
IN WITNESS ~REOF I have h~reunto set

my lumd and ~ect. my official seal, the

day and year first above written.

l)

~tf#L~

.Notar:i public for Idahp
Residing at Idaho FaIl.s
.
My commission expires: eb-D9~OJ

CORPQRATEACKNOWLEDGNffiNT
STATE OF IDAHO
County of Bonneville

)
)ss
)

On this J.L day of Aprl4 2002, before me, the undersigned notary public. in and for the
. State of Idaho, personally appeared, Kirk Woott:

knO'WD.

to me to be the President of the

corporation that executed the within instrument or the person who. executed. the foregoing
i.nstrument on behalf ~f said corporatio~ and acknowledged to me tl1a1 such corporation
executed the same. .

. rn WITNESS WHEREOF I have liereunto set my h~d'and affixed. my official seal, the .
day and year first above written.

·~ttM
,~otary public for Idaho
. Residing at Idaho Falls
11. If..,,. ",,--"1...-:; .... ,.:..; .....""'"

O'V'Too.:"I'"',."......

'<;

..---'
~1_i\Q~_n~

7"~ ,1
- ..L.-.t

00036

. ..

•
~

-

(,

'Ir

.

.
..,

.•....

"'~

-,

--

.

-~-

-

.

.;,~.-

-

•

-- --'-.

. .

,.

--.-~-

-

.

-.-~

SCH;EDULEA
"

, TraCt r
.Septic Tank and Drain Fields

'.

Beginning at a point that is S 89 d~grees ~2.'56" E 856.82 feet along the
section)me from the.West One Quarter Corner of Section 36, TOVlnShip 2
North, Range 37 East of the Boise Meridian and running thence S 0
degrees 00'54" E 45.91 'feet; thence.~ 88 degrees 57'400) W, 86.36 feet;
thence S 14 degrees 50'59" W 219.63 feet; thence 8'62 degrees 53"33~' E
160.32 feet; thence S :89 degrees 42'56" E 100.00 feet; thence N 0 degrees
00'54" W 332.82 feet; tJ:lence'N 89 degrees 42'56" W:ICO.OO feet to the
Point of BeglDning. centaining 1.44 acres.
.

I

Tractll

Well :Location
Beginning at the Northwest comer of Lot 5, Block 2. SUDllyside Industrial
and Professional Park, Division No.1, Bonneville County, Section 36~
. TIN, R 37 EBM and runnii::lg thence along the west boUndary of Lot 5, a
distance of 60 H~et, thence S 89 degrees 54'OO'~ W 60 feet; thence N 0
d~gr~s 04'0&" W to the North boundary of Lot 5. thence N 89 degrees
54,'00" ~ along !he Nofth boundary o.fLot 5 to the Point of Beginning.

- ..

.00037
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SCHEDULEB
\'

'Watefand Sewer .Service 'and Co~ecti~n Charges
Monthly Charge'

$17.50
, $12.50

Business Sewer Service
Business Water Service
Basic Connection Charges

Each Sewer Connection '
Each. Water Connection

$500.00
$500.00'

,Company sball also charge'the cbst to the Company of any materil31 used,
equipment rented or equiv:a1ent rate "for Company's equipment use<L
labor expense incurred in making any connection or in making any repair
which is the responsibility of any owner. The Company reser-Yes the righ~
to assess additional connection charges for serviceS in excess of .basic
business sewer and water services,.
.
.

and

I

I
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MINUTES OF SPECIAL MEETING
OF THE BOARD OF DIRECTORS
OF
SUNNYSIDE PARK UTILITIES r

INC ...

·A special meeting of the board of directors was held at the
·office of

the corporation,

the

20 til day of February I

to:oo o'clock a.m. purs>..lC?nt' to Wafver of Notice

at

2004,

s~gned

by' .the

directors.

The Secretary is 'expected to file a Waiver of Notice and'the
.

,

•

H.

Kirk Woolf

Beck the Directors.

~oyle

H.

to

f

I

.'

'

the presiderl:t, presided; a.."'ld

the secretary recorded.

Beck,

The firs t
need

,

There were present Kirk Weo1.f &"1.d Doyle

Minutes of the Meeting.

~.at!:er

increase

to ~ome 'before ch.e. meetir.g cQ~cer;:"led the.

sewer

and tJ'lat.er connection fees pursuant to'

Seccion 4 of the Third Party Beneficiary atility Agreement dated
April 16

I

2002.

The Board of Directors reviewed t.,'1e increased

costs for both labor and equipma~t ahd determined to increase the
rates as shown on Schedule "B"
atility'Agre~~&Lt

of said Thi rd Parey Beneficiary

as follows:

BASIC CONNECTION CHARGES
Each sewer connection:
Zach water co~~ec~ion:
Upon motion duly made,
"

Sl,OOO.OO
$ , 300.00

seconded

~~d

carried unanimously, it

~'as

r-esolved t

that the above sta::ed basic .corLl'l8ction charges shall

be

enforced

tLl1ti 1

agreement _

All

amended

i~terested

by

the

company' pursua.:."1.t

parties' had

objection as to the rate·change.

been

to

such

noti tied ,,,,ithout·

00039
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s"ecor.ded a"1d carried w.""lC4'1imo'.!s ly the. meeting was adj o'.lrned.
D~TED

.

this 20:: day of

)

l'
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SECOND AMENDED DECLARATION OF COVENANTS, CONDITIONS
AND RESTRICTIONS OF SUNNYSIDE INDUSTRIAL A.ND
PROFESSIONAL PARK
This Declaration is made as of the

-4

day of July, 2002, by Sunnyside

Professional and Industrial Park, LLC., an Idaho limited liability company, being the
owner of the following described real property situated in the County of Bonneville, State
of Idaho, to-wit:
Lots 6~IO, Block 1; Lots 4·5, Block 2; Lots 1·7. Block 3;
and Lots 1·8, Block 4, Sunnyside Professional and
Industrial Park. Division 1, Bonneville County, Idaho,

according to the plat thereof, recorded August 4, 1999, as
Bonneville County Instrument Number 1003568; all
located in the northwest 1/4 of Section 36, TIN, R 37
EMB. (the "Development Area")
Hereafter Sunnyside Industrial and Professional park, LLC, an Idaho limited liability

company, shall be referred to as "the Declarant".
DECLARATIONS
I.

Now. therefore, the peclarant hereby dedart;S that all of the Development Area
shall be held, sold, conveyed, leased, trartsferred, used and occupied subject to the

provisions of this Declaration including the covenants, restrictions. reservations. and
regulations. contained and provided for herein, which are for the purpose of protecting
the value and desirability of the Development Area as an industrial project, preventing
the erection of structures constructed of improper or unsuitable materials or with
improper quality or method of construction, insure rea.sonab~y consistent development of
the Development Area and generally promote the welfare and safety of owners and

EXHIBIT

(, It I,

!8rlIUOnsl

IDAHO TITLE & TRUST
P.O. SOX 50367
IDAHO FAi..LS. 10 83405

·,

occupants of property within the project, and which shall be construed as covenants of
equitable servitude and shall ron with the land and be binding on aU parties having any

rigbt,. title or interest in the Development Area or any part thereof, and their heirs,
sutX:essors and assigns.

n.
These amended declarations shall replace and superseded that certain «Sunnyside
\lndustrial and Professional Park Division #1 and #1 Covenants" recorded January 14,
2000 as Bonneville County Instrument Number 1014845. and the First Amended
I

Declaration of Covenants, Conditions and Restrictions of Sunnyside Industrial and

,Professional Park recorded April 18,2002, under Instrument Number 1076137. records
of 'Bonneville County, Idaho. which shall be of no further force and effect upon the
recordation of these declarations.

ITL
The general purpose and use of the lots specifically described above, making up
Sunnyside Industrial and Professional park, shall be that of a continued use of said lots
for commercial and industrial purposes. The described lots shall be used for a mixture of

businesses, warehouses, craft shops, and manufacturing and industrial enterprises which
are incidental to retail auJ. whOlesale establishments. It is the intent of the Declarant to
discourage the use of the various lots making up the industrial park for use as dwellings
or _nuisance industries or any other use which would discourage the use of the

Development Area for anything other than commercial and industrial use.

--

2

N.
(a)

Approval Reguired. No new improvements or additions to existing

improvements shall be C()nstructed within the Development Area unless and until a
narrative describing the proposed business, use, methods of operation together with
duplicate plans and specifications showing the lot layout, exterior elevations with
materials and colors thereof, signs, landscaping plan. and any other improvements shall
have been submitted to and approved in ""Tiling by the ArcWtectural Control Committee

(the "ACC''). The duplicate plans and specifications shall be submitted to the ACC in
writing over the autho~ signature of the owner, lessee, licensee or other occupant of
the lot or its authorized agent prior 10 final submission of said plans to the appropriate
officials for a building pennit Changes in approved plans and specifications wWch
affect building size, placement. landscaping, external appearance or use must be similarly
submitted in duplicate to and approved by the ACe. An approval may include
reasonable conditions, qualifications or requirements established by the ACe. An

accessory building or improvement that can be constructed upon a lot as an accessory to
e:dsting buildings cannot be denied if it can lawfully be constructed, if it is reasonably

necessary or supportive of the pre·existing use and buildings provided approval of such
accessory use may be made subject to reasonable conditions or requirements,
Notwithstanding ACe written approval of any such final plans and specifications, such
approval shall not in any way alter, amend} modifY or abridge the conditioIlS, covenants
and restrictions of this Declaration, it being the expressed intention of the ACe to avoid
inadvertently 8l?Proving any such plans and specifications which conflict with this

Declaration.

de<;;llll'lIlions]
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(b)

Basis for Approval. The ACC shall base its approval (or disapproval) on

considerations which shall include among other things: (1) lot dimensions; (2)
conformity and harmony of external design with adjoining lots; (3) the nature of
improvements on adjoining lots; (4) the types of operations !llld uses thereof; (5) relation
of topography, grade and finish ground elevation of the lot being improved to that of the
adjoining lots; (6) proper facing ofmain elevation with respect to nearby streets; (7)
adequacy of screening ofmechanicaJ, air conditioning. rooftop or at grade installations,
storage, loading and truck parking areas; and (8) harmony of the proposed use with other
uses within the Development Area including, without limitation, reasonably anticipated
noise, truck traffic, odors. discharges, vapors. fumes, use of hazardous materials,
vibration and business purpose; and (9) conformity of plans and specifications to the
purpose and general plan and intent of this Declaration. The ACC shall not unreasonably
withhold its approval of such plans and specifications~ subject to the provisions of this
Declaration. No parcel may be subdivided without the written consent ofthe ACC.
(c)

Presumptive ARProval Written Response. If the ACe fails either to

approve or disapprove such plans and specifications in writing within twenty (20) days
after the same has been received by the ACC, it shall be conclusively presumed that the
Ace has approved said plans and specifications. If within said twenty (20) day period

the ACe gives written notice of the fact that a reasonable additional period is required for
the review and consideration of such plans and specifications. (said time period not to
exceed an additional ten (10) days) there shall be no presumption that the same are
approved until the expiration oftbe extended period set forth in said notice. Such
presumptive approval of plans a.nd specifications shall be subject to all the restrictions set

deelanrtions1

forth in this Declaration and except for plan approval, shall not create a waiver of or
relieve an application from any covenant, tenn or provision of the Declaration. Any
disapproval or approval with conditions must be in writing, must set out with reasonable
particularity the reasons for disapproval or the conditions applicable to approval.
(d)

LiabiIity. Approval of any building plans, specifications, lot or landscape

plans or elevations or any other approvals or consents given by the ACe pursuant hereto
or otherwise, is given solely to administer the restriction to compatible uses, protect
property values and overall visual appeal, functionality and operations of the
Development Area and the improvements already present within the Development Area
and shall not be deemed a warranty, representation or covenant that such buildings,
improvements, landscaping or other action t8ken pursuant thereto or in reliance thereon
complies with.. or is not in violation of, ,any applicable laws, rules or regulatioDS, and by
taking title to or leasing any part of the Development Area. the O'WIler andlo! occupant,

for themselves and their heirs, successors and assigns, do hereby expressly release and
relieve the ACC of any and all liability in connection therewith. The ACe shall not be

liable for any damage, loss, or prejudice suffered or c1a1med on account of: (l)tbe
approval or disapprowl of any use, plans, drawings, specifications, lot or landscatW plans
or elevations or any other approvals or conscnt~ whether or not defective; (2) the
construction or performance of any work whether or riot defective; (3) the construction or
performance of any work whether or not pursuant to approved plans, drawings and
specifications; (4) the development or non-dcvclo pment of any property within the

Development Area; and (5) the administration of the review and approval process

pursuant to these Declarations.

5

-· .
(e)

_I

Ace Operations. The ACe shall at all times consist of a three (3)

member board of directors, each having an equal vote. The initial members shall be
Doyle Beck, Kirk Woolf, and Matt Lenhart, as representative of the owner of Lots 3, 4, 5,
and 6, Block 3. The remaining members must approve substitute members of the board
of directors. Existing members cannot be removed without cause. Unanimous approval of
the board of directors shall be required for the following two actions: (a) any change to
this Second Amended Declaration of Covenants, Conditions and Restrictions; and (b) any
change in the identity of the. members of the board of directors as set forth in this
provision. A working board of directors, consis~iDg of Doyie Beck. Blane Johnson, and
Kirk Woolf shall make the normal day to day architectural decisions regarding
enforcement of these declarations. Decisions made by the working board of directors

shall be by simple m~ority' vote.

v.
The following additional restrictions are applicable to the Development Area.
Each reference to "owners" includes their tenants and invitees.
(a)

KJcming Outside Areas Clean and Sightly. All owners shall keep

their lots in a reasonably clean, safe, sightly and tidy condition except for
reasonable activities during the construction of an authorized improvement.
Refuse, garbage and trash shall be kept at alJ times in a covered container, and

such covered container shall be screened from view at aU times.
(b)

dc:olamlons3

Animals. No animals of any kind shall be raised, bred or kept

6

·,
Limitations on Certain Activities. Owners shall not permit any

(c)

obnoxious or offensive activity or nuisance to be carried on in or around their
lot(s).

Repair of Buildings. No improvement upon any property shall be

(d)

permitted to fall into disrepair, and each snch improvement shall at all times be
kept in good condition and repair and adeqnately painted or otherwise finished by

the owner thereof.
(e)

Perking. Sufficient driveways and parking areas shall be provided

by the owner of each lot to permit off-street parking, in order that the flow of
traffic may not be obstructed or impeded and that snow removal may be

facilitated.
)
Landscaping and Weed Control. The OVlner of each undeveloped

(f)
,-

lot shall control all weeds and noxious plant!; so that no undeveloped lot shall

have growing thereon weeds or noxious planlq more than ten inches (IOU) inches

in height, meaSured from the surface of the ground. All areas of each developed
lot which are not screened fonn public view, covered by buildings" grave1,
developed road:ways, developed parking

areas~

or pavement sball be fully

landscaped with properly maintamed grass or ornamental plants.
(g)

Architectural Control. Except as otherwise expressly provided

herein, no building, fence, wall, driveway, excavation or improvement of any kind
sball be commenced, erected or maintained upon the Development Area nor sh.all
any ·exterior addition to or change or alteration therein be made by any O'Wller

7

()ther than the Declarant. until the plans and specifications showing the nature,

kind, shape, height, materials IUld location of1he same shall have been submitted

to and improved in writing by the ACe.
(b)

Storage Area.

All portions of any lot which are used for the

storage oftrailers~ machinery or other items of personal property shall be screened
from public view by a fence 01' some other type of Screen approved by the ACe.
(i)

Variances. The ACC ma.y authorize. variances from compliance

with any of the architectural provisions of this Declarati()n and of any

supplemental declaration, including

restrjction~

upon tJCights, size, floor area or

placement of structures, or simihn restricti('ns, wben circumstances such as
topography,

natural' obstructions, hardship, aesthetic

or environmental

c(msi4eration may require. 'Such variances must be evidenced in writing, and
must be signed by at least a majority of the members of the ACe and shall

become effective upon recordation in the office of the County Recorder of
Bonneville County, Idaho. If such variations are granted, no violation of the
covenants, conditions and restrictions contained in this Declaration or any

supplemental Declaration shall be deemed to have occurred with respect to the
matter for which the variance was granted. The granling such variance shall not
operate to waive any of the teIDls atld

provi~;ons

of this Declaration or of any

supplemental Declaration for any purpose except as to the particular property and

particular provision hereof covered by the variance.

·

Other Development and Use Restrictions. All oevelopments on

i

-'

and use of the tots shall conform to the following requirements:
(a)

Land Use RegulatiolL<;. Conformity with all applicable land

use regulations of Bonneville County, Idaho, shall be required., in addition to the
requirements of these covenants. In cases of any conflict) the more stringent

requirement shall govern.
(b)

£et backs. All stnJcttucs and improvements (other than

driveways, utility installations and similar improvements) shall be set back at least
fifty (SO) feet from any lot line adjacent to

9T1Y

public roadway or adjacent lot.

This set back requirement shall not apply to internal lot lines between adjacent

lots occupied by a single ovmer or tenant.
\
I

(c)

U1ilities. Connection from lots to underground utility lines

for water and sewer provided by Snnnysidc p;1.rk Utilities, Inc., shall be completed
at tbe applicable lot owner's expense, and
(d)
such as

an !=ill('h utilities shall be underground.

Temporary Structures Pr90ibited. No temporary structures.

trailers, tents, shacks or

~imiIar bnilrfin!jS

shell be pennitted on any lot,

except during construction as authorized by the" CC.
(e)

There shall be no width, height, location or size

requirements for construction exccpt as shnll he required by the Ace.
(f)

No usc or operation shall be made. conducted or permitted

on any part of the Development Area that violates any applicable law or is

r
\
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prohibited in this Declaration. Included among uses which are prohibited are
those which include any of the following operations or which produce or are
accompanied by any of the following characteristics (which list is not intended to
J

be all inclusive):

(1)

Use for any unTnwful, immoral or disreputable pm:pose.

(2)

Any noise. litter, dllst, dirt, odor or other activity which

may constitute a public or private nuisance.
(3)

Any unusual frrc, explosive or other damagjng or

dangerous hazards (including the storage, display or sale of explosives or fireworks).
(4)

Use for gambling, gaming, lotteries~ casino, games of

chance or any other similar activity (legal or otherwise).
(5)

Storage, release or use of any hazardous chemicals except

in e. manner in compliance with applicable law as reasonably necessary in support of
another use 'Which is operated upon such lo( and which is permitted by this Declaration.
(6)

Any heavy manuf:during, distilling. refining, smelting,

industrial. agricultural. drilling or mining operation.
(7)

Any trailer court or mobile home development area.

(8)

Any automobile body work or other antomotive repair

(9)

Any parcel for the sale of new or used motor vehicles.

(10)

Any junk yonl, stockyard or animal raising. processing,

work.

feeding or rendering operation.

to

" ,.

(11)

Any transfer, dumping, disposcl, incineration or reduction

of garbage or refuse, any use as a transfer station or recycling facUity oilier than handling
or reducing such 'WaSte that is produced on the premises from authorized uses and if
bandled in a reasonably clean and sftmtary m:mncr.
(12)

Any commercial laundry or dry cleaning plant (but this

shall not be deemed to prohibit nominal supportive facilities for on-site service oriented
to pickup and delivery by the ultimate consumer), laundromat, veter:inru:y hospital, car
washing establishment or similar service establislunent.
(13)

Any mortuary, funeral home, crematorium. or similar

(14)

Any bar, lounge, nightclub or similar business, unless

establishment

operated as an incidental part of a. restaurant

)
(15)

Any adult bookstore, adult arcade, adult video store, adult

movie theater, adult live theater, adult entertainment facility or other adult·oriented

facility. For purposes oftbis Declaration "adult" shall mean '!he business is restricted to
adults (at least 18 years or older) or has n1Hterhll.s rated "X" or any multiple of'T or
advertises as an adult business.
(16)

Any establishment (including a bar or restaurant) which

features (i) nude or partially nude dancing or sexually explicit or erotic entertainment
which does not meet conternporury stamlnrds for (!(;ccncy and moraIs. or (ii)
entertainment, employees, or activities tlwt do nul meet contemporary standards for
decency and morals.

11
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(17)

Any penny arcitde or amusement center (including pinball,

electronic or other game machines) except 10 the extent the same is ancillary to another
use and

does not occupy more than 5% of the floor area of the occupant's floor area..
(18)

Any flea marker, thrift store, swap shop, liquidation outlet,

coDsignment store, or store that pnmarHy sells used, damaged, or discontinued

merchandise.
(19)

Any advertising sign (a sign or billboard) other then a sign

ident:i.fying a tenant, business, service or event offered on the lot upon which the sign is
placed.
(20)

Any

transmi~sion

or radlo, television, microwave or other

signal or band width that interferes with, dismpts, cfTccfs or impacts the use and
operation of telephones. computers, radios or other-electronic or mechanical equipment

of any facility located or operated 011 any Ir, t in compliance with these Declarations.
(g)

Uses and Ac!ivilic~ l'.tnlliring Consent. The uses enumerated in

this Article are permitted only if approved in writing by the ACC. Approval may be

made subject to conditions. limilnlions .or c~!lcr rquirements. All approvals under1his
Article must be in writing. Appm ....at. co!y'i!ions \0 approval or disapproval shall be at

the sole, independent and un-reviewable discretion ofa ACe and do not need to include
any statement as to the reasons for

disaPF~ '.'::1 Of

conditions applicable to an approvaL If

no response ~s made by a ACe wi ~:Iin l\I.T::! y (20) days aficr rcceipt of a request to give

approval under this Article, the r~"lucst 5)';>;1 he

("~cmcd

to he disapproved. Approval as

provided in this Article shall be necessary :\)r:

5
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(1)

Any use for single f:lmily residences, multifamily

residences, apartments or other rc:;idential usc.
(2)

Any concert, musical perfonnanceJ theatrical production or

outdoor exhibition, athletic event or compe~i[ion occurring in whole or in part during
normal business hours (8:00 a.m. - 6:00 p.m_, Monday - Friday.
(3)
(h)

Any movie l!h~nler or bowling alley.

Right ofEnlrv. During reasonable hours, and subject to reasonable

security requirements and notice, a ACC, or its authorized representative, shall have the
right to enter upon and inspect any building, lot or parcel and the improvements tbete()n .

for the purpose of ascertaining whether or :~(,t the provisions of this Declaration have

been or are being complied with, and such :..... rsons shan not be deemed guilty of trespass
by reason of such' entry.
(i)

Other Operations ~lId ll:;es. Operations and uses which are neither

specifically prohibited nor speciikally al1~l'nrjzed by this Declaration may be permitted

in a specific case on a permanent or teml'-:" :':1 ry bnsis if operational plans and
specifications are submitted to and approv<·'.~

ill wriling

by1he ACC. Approval or

disapproval of such uses, operation~. plan~ ,!:d spccific~lions shall be based upon the
effect of such operations or uses on other ["'()!1crty subject to this Declaration or upon the
occupants thereof, but approval or tlisapr"" ,A rh·· reor shall be in the sole discretion of

tbeACC.
VT.
Leasing of Lots. All ICflsi'lg ofk'') ~I)an be ~;ubjcct in aU respects to the provision
of this Declaration and failure of {he les;.,="

I')

c':mr[y with the tenus of this Declaration

5 781

"

shall be a default under the lease and shnn be cnf.'1rccabJe agninst both the lessee directly

and shall further be enforceable against the (I\\ner.
V!L

Enforcement.

Each owner shall striclly comply with the provisions of this

Declaration and the rules and rcglllMioM

:J·~d df'r;i,;"ns lssued

comply shan be grounds for an 8ction to

f"('qV('r "Iuns for damages

by the ACe. Failure to so

or injunctive relief or

both, or any other remedy allowcc.l by law maintainable by the ACe

Of

its designee on

beba1f of the Sunnyside Park Owners Association, Inc,. by Declarant, or in an appropriate
case, by an aggrieved owner. Any vjoJaliolls of the provisions of the Declaration or any
related rules or regulations is declared lo he and

!;:~all oonsliLUte

a nuisance and may be

abated by Declarant, or the ACe. The Ace shaH be entitled to payment of all

'" )

attom~y

fees incuired by the ACC as a result of ('[ arising out of an owner or lessee being in
violation oftbis Declaration or any such ('.d's or regulations.

<'m,
Amendments. The provisioJ1s of ·\"·s

be amended by an instrument in

D!~"!:II"I!ion,

and unanimously approved by all

wri!;I"~ ~ii!n"'1

members of the ACe and appro"",1 b:' t 1-r

\'(.Ie " f

two-thirds (2/3) of the lots and sllch an rwP'ndm{,!l!

other than this paragraph. may

~vriHcn

consent of owners of at least

~:h.all he

effective upon its recordation

at the Bonneville County, Idaho, recorder.
'X".

The foregoing restric:tions [Inc!
upon persons owning any part or

dcelWoru3

C(\·····'Tl!S r"'1

"arcc~

,,"

wil11. the land and shall be binding

!lH'. ! '('''''!oprnenl

Area, for

Ii

period of thirty

(30) years fonowing the date these rCslriclions are recorded after which time said
C{)venants shall be automatically extended for a r~riod of ten (10) years each. Deeds of

reconveyance of said property! or any part thereof, may contain the above restrictive
covenants by reference to this document, hut whether Qr not such reference is made in
such deeds or any thereof. any lind nil s'lch

binding upon the respective grantees.

re~lrictive'

~'hlluld

covenants shnll be valid and

:my of these restrictive C{)venants be

invalidated by law, regulation or court decree, such invalidity of any such restrictive

(;()venant shall in no way affect the validity or the remainder of the restrictive covenants.

This Declaration shall be governed by and constntcd in accordance with the laws of the

State ofIdaho.
v........

Effective Date.

This Dcclnmliol1

~ha'l

!nke effect when recorded with the

recorder of Bonneville County, T(!·'~o.
IN WITNESS WHEREC'f' the

\1'1(k~";:~ned

Declarant bas executed this

instrument as of the day first above written.
~:u!' !NYSIDE INDUSTRIAL AND

I'RCFESSIONAL PARK, LLC.

.'
1.)

., - .

.

"

LIMITED LIABILITY COMPANY ACKNOWLEDGJ....f.ENT

STATE OF IDAHO

)
)

County of Bormeville
On this

)

£L day of July, 2002, before me, 1ne lUldersigned notary public, in and

for the State of Idaho, personally appeared, Kirk Woolf, known to me to be the Manager
of the company that executed

th~

within instnlmcnt or the person who executed the

foregoing instrument on behalf of said company, and acknowledged to me that such

company executed the same.
.IN WITNESS WIIrREOf-l have h!"rclln!n sct my hand and affixed my official

seal, the day and year first (Ih(1\'(~ '\litten.

,Deputy

16

~784

·.

,

.

.'

.. ~\

--

)

DISTRICT SEVEN

\

--~~------------------------------~

~IHEAL-/H DE~RTIv'IENr

Main Office

254 E Street
Idaho Fails, 10 83402-3597
Phone {208) 522-0310
Fax
(208) 525-7063

PROI.-lOTIN'G THE HEALTH OF PEOPLE AND THEIR ENVIRONMENT

4/1512002
Sunnyside Industrial & Professional Park
Attn: Kirk Woolf
3821 Professional Way, #17
Idaho FallsJ Idaho 83402

.

.

RE: Septic System for Sunnyside Industrial & Professional Park
Dear Mr. W ool:f,

'-

1 was pleased with the outcome of the meeting between. you, Benton Engineering, Mr.
Beck, Department of Environmental Quality and District 7 Health Department on March
29,2002 concerning the proposed expansion of the septic system located in the
Sunnyside Industrial & Professional Park. The iollowmg issues were raised and resolved,
I believe, to the satisfaction of all parties at the meeting;
1. When this site was platted (1996). the intent was to have a central water supply
and central sewer system.
2. August 15, ]996, a septic permit was issued for Sunnyside Industrial &
Professional Park.
a. The septic system was sized for 300 gallons per day of wastewater fOI one
or two buildings. There are approximately 240 square feet of drainfield
area in the current system._
b. Although the inspection. report shows the existing system was stubbed out
for possible future expansion, it is clear the existing system was only
approved for use by one or two builrungs.
c. In discussing this issue with Richard Home (Director Environmental
Health), it was determined that under IDAP A 58.01.03, the existing
system does not meet the criteria for a Large Soil Absorption System.
3. During the March 29,2002 meeting, three options for solving the issues
concerning sewage disposal for this development was presented.
a. Connect to an approved municipal sewer system.

EXHIBIT
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b. Install a Large Soil Absorption System that is constructed to handle the
wastewater flow from a111015 within the subdivision and meets all the
IDAPA 58.0L03 requirements for Large Soil Absorption System.
c. Re-plat the subdivision to allow an individual septic system on each lot.

4. During the March 29 th meeting, it was agreed that Benton Engineering would
provide D7HD with a conceptual plan for a Large Soil Absorption System. D7HD
and DEQ would review this plan and provide to Benton Engmeering any concerns
we might have. If the conceptual plan appears to be approvable, then Benton
Engineering would develop the actual engineered plans. Jithose plans meet

Idaho's regulations (reviewed by both D7HD and DEQ) D7HD would issue a
septic permit for the actual construction.
5. The users of the CUI'!ent septic system m.u be allowed to continue using the
system until the Large Soil Absorption System (LSAS) is ready for use, at whi~h
time the sewer collection system will be connected to the LSAS.

6. No new connections will be allowed on the current sewer collection system until a
Large Soil Absorption System, that repla~es the current 'septic system, is approved
and operating.
7. A new property owner may begin construction (with proper permitting from
Bonneville County) prior to permitting the LSAS and occupy their new building if
the LSAS has Dot been appwved prior to occupancy under the following
conditions:
a. A commercial individual septic permit has been issued for the facility.
b. The septic permit for the proposed facility will meet all requirements
under Idaho Code and IDAPA regulations.
c. The septic system is installed and approved prior to occupancy, of the
building.
'.
d. The septic permit for this facility shall require that connection to the LSAS
is required o:q.ce the LSAS is constructed and approved. If the LSAS is
constructed and approved prior to occupancy, the individual commercial
septic system does not need to be installed.
e. The commercial individual septic permit for this facility· shall expire one
(1) year from the date of issuance, unless sufficient cause can be shown by
Sunnyside Industrial and Professional Park as to why the LSAS:
1.
11.

Has not been constructed.

Has not been approved.

iii. Is not operating per septic pemrit requirements and more time is
needed to make operational corrections.
8. Bonneville County will be informed that the current septic s)'stem connected to
the sewer collection system is not adequate for any further connections. If the
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option given in item number seven (7) is not used, then the followlng would apply
and I would have no concern with Bonneville County issuing a building permit
for new construction if:
a. A septic permit has been issued that provides for a LSAS. capable of
handling the wastewater flow from the entire subdivision.
b. The projected occupancy date of the building is after the projected
completion date of the new septic system.
District 7 fully believes that you, Mr. Beck and Benton Engineering are committed to
moving this project to completion and meeting all requirements placed on the project by
the State of Idaho's laws and regulations. District 7 is committed to keeping reviews and
paperwork delays to a minimum, so as to keep the project pace going to meet the
deadlines you face.

Rich Bly, REH Supervisor D1HD

cc:

Richard Horne, Director EH,
Marilyn Anderson, REHS,
Greg Eager, IF-DEQ
Steve Serr, Bonneville County P & Z

(
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LEASE AGREEMENT

TIllS LEASE AGREElvIENT (this IlLease Agreementl') is made and entered into as
of this 23rd day of January, 2006 (the "Effective Date"), by and between J & LB
PROPERTIES, INC., an Idaho corporation, referred to herein as "Lessor", and eTR
MANAGEMENT, LLC, an Idaho limited liability company, referred to herejn as <~essee".

WITNE SSE TH:
In consideration of the mutual covenants, conditions and agreements contained herein
and the payment of rents herein specified, it is agreed as follows:
1.
DEMISED PREMISES. Lessor does hereby lease, demise and rent unto
Lessee the following described premises and all improvements located thereon situated in
the County of Bonneville, State of Idaho, to-wit (the ''Leased Premises"):
Lot 5, Block 1, SUNNYSIDE n4nUSTRIAL AND PROFESSIONAL
PARI<, Division No. 1.. to the City ofIdaho Falls, Bonneville County,
Idaho, according to the plat recorded August 4, 1999, as Instrument No.
1003568.

)

2.

TERM. The term of this Lease Agreement (the "Tenn l' ) shall be as follows :

. 2.1
The initial Term of this Lease Agreement (the rJInitial Term") shall
begin on the Effective Date. If the Effective Date is on the first day of the month, the Initial
Term shall end ten (10) years after the Effective Date. If the Effective Date is not on the first
day of the month, the Initial Term shall end ten (10) years after the first day of the month
following the Effective Date. For purposes of this Lease Agreement, the tenn uLease Yearll
shall refer to a periQd of time each year conunencing on the Effective Date if the Effective
Date is on the fIrst day of the month or if the Effective Date is not on the first day of the
month commencing on the first day of the month following the Effective Date and extending
for twelve (12) months thereafter.
2.2 The Term of this Lease Agreement may be extended, at the option of
Lessee, for two (2) successive periods offive (5) years each, being herein sometimes referred
to as the Extended Tenn, as follows:

First Extended Term

Commencing at the end of the
Initial Term· of this Lease
Agreement and continuing for five
(5) years thereafter.
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Second Extended Term

Commencing at the ~nd of the First
Extended Tenn of this Lease Agreement
and continuing for five (5) years thereafter.

At the expiration of the Initial Term, if this Lease Agreement shall be in full
force and effect and Lessee shaH have fully performed all of its teons and conditi ons, Lessee
shall have the option to extend this Lease Agreement, upon the same terms and conditions,
with rent to be paid as set forth in Section 3 herein, for a First Extended Term of five (5)
years to commence immediately upon the tennination of the Initial Term of this Lease
Agreement If this Lease Agreement shall have been so extended, then at the expiration of
such First Extended Tenn, if this Lease Agreement as so extended shall be in:full force and
effect and Lessee shan have fully perfonned all of its terms and conditions, Lessee shall have
the option to extended this Lease Agreement, upon the same tenns and conditions~ with rent
to be paid as set forth in Section 3 herein, for a Second Extended Term of five (5) years to
commence immediately upon the termination of the First Extended Term above described.
The option for each such extended tenus shall be exercised by Lessee giving written notice
thereof to Lessor not less than ninety (90) days prior to the expiration of the then current
Term.

,

)

Each Extended Term shall be upon the. same terms, covenants and conditions
as the Initial Tenn of this J.:,.ease Agreement except for any changes in the rent to be paid as
set forth in Section 3 herein.

RENT AND SECURITY DEPOSIT. Lessee covenants~ stipulates and agrees
to pay to Lessor as rent for the Leased Premises the following:
3.

3.1
For first five (5) Lease Years of the Initial Term, Lessee shall'pay to
Lessor monthly rental payments in the arnountof$10,OOO.OO each. If the Initial Term of this
Lease Agreement commences prior to the commencement of the first Lease Year, Lessee
shall pay Lessor $323.00 for each day starting on the fust day of the Initial Term of this
Lease Agreement and continuing through the last day before the first Lease Year of this
Lease Agreement.

3.2 ·Lessee shall pay to Lessor for the sixth through tenth Lease Years
monthly rental payments as follows:
3.2.1 For the Sixth Lease Year, $10,200.00 per month.
3.2.2 For the Seventh Lease Year, $10,404.00 per month.
3.2.3 For the Eighth Lease Year. $10,612.00 per month.
2
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3.2.4 For the Ninth Lease Y"ear,,$10,824.00 'per month.
3.2.5 For the Tenth Lease Year, $11!440.00 per month.
3.3
~t the conclusion of the Tenth Lease Year and at the conclusion of each
Lease Year thereafter during the Tenn of this Lease Agreement (the "Adjustment Date"). ili:e
monthly rent as specified herejn shall be adjusted according to the following terms. The
adjusted rent shall be based on the percent change in the cpr published by the Bureau of
Labor Statistics of the United States Department of Labor for AU Urban Consumers. U,S.
City Average (AU Cities) for All Items with the index base being the current official base of
1982 ~ 1984 = 100 (hereafter the "Cpr'). The monthly rent due following each Adjustment
Date shall be increased by a percentage of the initial rent (the II Initial Rent ll ) determined by
comparison of the CPl on the Adjustment Date to the CPI of the Base Month. The Initial
Rent, for purposes of this Lease Agreement, shall be $10,000.00. The "Base Month», for
purposes of the rent adjustment provided hereln, shall be the last month of the Fifth Lease
Year of the Initial Tenn set forth herein. The adjusted rent shall be computed by creating a
fraction, the denominator of which is the CPI for the Base Month. The numerator ofwhich
shall be the CPI on the Atljustment Date. This fraction shall be multiplied by the Initial Rent
of $10,000.00 to determine the amount of the adjusted rent The adjusted monthly rent shall
be the rent due heretmder during the next ensuing Lease Year until the next Adjustment Date.
In no event, however, shall the amount of adjusted rent due be reduced below the amount of
$11,440.00 per month. _'
3.4 In the event that the cpr for the Adjustment Date'is not published or not
available on the Adjustment Date, Lessee shall continue paying rent at the last effective rate
until the CPI for the Adjustment Date becomes available. At that time the rent shall be
adjusted. as provided herein and Lessee shall pay to Lessor the difference between the rent
due under the pioper adjustment from the Adjustment Date to the date the adjusted rent is
calculated and the amount of rent actuaUy..paid during that peri~.!- . _
3.5
In the event the publication of the CPI identified above is discontinued,
the parties hereto shall thereaftt:r accept comparable statistics on the cost of living as they
shall be computed and published by an official agency or department of the United States of
America or by a responsible financial entity of recognized authority then to be selected by ,
the parties hereto, making such revisions as the circumstances may require to carry out the
intent of this paragraph.

3.6 AU monthly rental payments shaH be paid in advance with the rent for
the month in which the Initial Term conunences to be paid at the time of the execution of this
Lease Agreement and all subsequent lease payments to be paid on the fltst day of each month
during the Term of this Lease Agreement.

3
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3.7 In the event Lessee is delinquent in ·paying the rental payments or any
other payments required of Lessee herein, all such past due payments shall bear interest at
eighteen percent (18%) per annum from the date of default.until paid.
4.
ASSIGNMENT OR SUBLEASINQ. Lessee shall not assign, mortgage, or
encumber this Lease Agreement, nor sublet or pellDit the :Leased Premises or any part thereof
to be used by others for any purpose, without the prior written consent of Lessor being first
obtained in each instance, which consent Lessor may not unreasonably wi!hhold; provided,
however, that regardless of any such assignment or sublease, Lessee shall remain primarily
Hable for the payment of the rent herein reserved and for the performance of all the other
terms of this Lease Agreement required to be perfonned by Lessee. It is understood that
Lessee intends to sublease a portion of the Leased Premises to Printcraft Press, Inc. and
Lessor hereby consents to such sublease.

)

5.
USAGE OF PREMISES AND COMrUANCE WITH LAWS AND
INSURANCE. The Leased Premises shall not be used for any unlawful purpose during the
Tenn of this Lease Agreement, and Lessee agrees to comply with all federal, state, county
and city ordinances, laws and regulations, present or future, affecting the use of or the type
ofbusine.ss to be carried on in the Leased Premises. L~see acknowledges that neither Lessor
·nor any agent of Lessor has made any representations or warranties with respect to' the
Leased Premises or concerning their suitability for tile uses intended by Lessee, except as
may be expressly provided .in this Lease Agreement Lessee acknowledges that Lessor has
not agreed to "lmdertake any modification, alteration or improvement to the Leased Premises
except as may be prov ided to the contrary in this Lease Agreement. The taking of possession
of the Leased Premises by Lessor shall conclusively establish that the same were at the time
in a satisfactory condition.

lTIlLITIES. Lessee shall furnish ap.d timely pay for all heat, gas, electricity,
power, water, hot water, lights, telephone! and all other utilities of every type and nature
whatsoever used in or about the Leased Premises at Lessee's own cost and expense, and shall
indemnify Lessor against any liability on such accotUlt. Lessor shall be under no obligation
to furnish or pay for any of such utilities.
6.

LESSOR'S RlQHT OF ENTRY. Lessor or their agents shall have the right to
enter the Leased Premises at any reasonable time upon notice to Lessee to examine the same
7.

and detennine the state of repair or alteration which shall or may be necessary for the safety
. or preservation of the Leased Premises.
8.
ALTERATIONS. No alteration, addition, or improvement to the Leased
Premises s,hall be made by Lessee without the written consent of Lessor, which consent
Lessor may not unreasonably withhold. Any alteration, addition or iIp.provement made by
Lessee after such consent shal1 have been given, and any fixtures installed as part thereof,
4
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shall at Lessor's option become the property of Lessor upon the tennination of this Lease
Agreement and be surrendered with the Leased Premises; provided, however. that Lessor
shaH have the right to require Lessee to remove such fi~tures at Lessee's cost upon the
tennination of this Lease Agreement. Upon the removal of any such fixtures, Lessee shall
be required to promptly repair any damage or injury done to the Leased Premises by such
removal and restore the Leased Premises to as good condition as the same are in at the time
Lessee shall take possession, reasonable :;vear and tear excepted. Lessee shall indemnify
Lessor against any mechanic's or materialman's lien or other lien arising out of the making
of any alteration. repair, addition. or improvement by Lessee, and shall hold Lessor harmless .
of any such liens or claims, including reasonable attorney fees and costs that may be incurred
in removing any such liens.
SIGNS. Lessee shall nol affix or maintain upon the glass panes or supports of
9.
the windows, doors or the exterior walls· of the building or the Leased Premises. or elsewhere
on the Leased Premises, any signs, advertising placards, names, insignia, trademarks,
descripti ve material or any other such like items except as shall have first received the written
approval of LessQr as to the size) type, color, location, copy, nature and dispJay qualities,
which approval Lessor may not unreasonably withhold. Lessee may, upon approval of
Lessor, have windows or doors of the Leased Premises painte<4 Or place decals thereon with
the name Lessee, Lessee's address and business hours, provided said painting or decals
are removed upon termination or vacation of the Leased Premises at Lessee's expense. It is
understood thatPrintcraft, P-ress, Inc. intends to attach to the west side of the building to be
Constructed on the Leased Premises a Sign advertising the Printcraft Press, Inc. business (the
'Trintcraft Sign'} Lessor hereby consents to the Printcraft Sign being attached to the west
side of such building. Provided, however, that Lessor shall have the right to require Lessee
to remove the Printcraft Sign at Lessee's cost upon the termination of this Lease Agreement.
Upon the removal of the Printcrafi Sign, Lessee shall be required to promptly repair any
damage or injury done to the Leased Premises by such removal

of

)

10.
WASlE. Lessee shall not commit any waste or damage to the Leased Premises
hereby leased, nor permit any waste or damage to be done thereto.
11.
PROTECTION OF PROPERlY. Lessee agrees to maintain the Leased
Premises in as good condition as the same is in at the time Lessee shall take possession of
the Leased Premises, reasonable wear and tear excepted. At the termination of this Lease
Agreement in any manner Lessee will surrender the Leased Premises to Lessor in the
condition above described. Damage to walls, doors, windows, ceiling tiles and other parts
of the Leased Premises shall be repaired and painted by Lessee at Lessee's sole cost and
expense and returned in good condition at the termination of this Lease Agreement
at the
ternlination of this Lease Agreement carpets shall be repaired and cleaned by Lessee at
Lessee's cost and expense. Upon the termination of this Lease Agreement, Lessee may
remove any signs owned by Lessee from the Leased Premises, promptly repairing any

and
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damage or injury done to the Leased Premises by such removal and restoring the Leased

. Premises to the condition above described.

)

12.
SNQWREMOVAL AND MAINTENANCE. Lessee at Lessee's sole cost and
expense shall remove the snow from all sidewalks, driveways and parking areas on the
Property. All mainte~ance and repair necessary to keep the Leased Premises in good
condition and repair shall be made at Lessee's sole cost and expense, including, but not
limited to, maintenance and reprurs to the roof, foundation, floors, interior and exterior yvalls,
parking and sidewalk areas, landscaping and to the furnace or any other heating or air
conditioning equipment, electrical fixtures~ all interior and exterior painting and decorating,
glass replacement, plumbing and sewer .repair, and all other repairs of every kind, nature and
description. Lessee further agrees that all damage or injury done to the Leased Premises by
Lessee or by any person who may be in or upon the Leased Premises at Lessee's invitation
or with Lessee's permission shall be repaired by Lessee at their sale cost and expense. If
Lessee refuses or neglects to make repairs andlor maintain the Leased Premises, or any part
thereof, in a manner reasonably satisfactory to Lessor, Lessor shall have the right) upon
giving the Lessee reasonable written notice of Lessor's election to do so, to make such repairs
or perform such maintenance on behalf of and for the account of Lessee. In such event, the
reasonable actual out-of-pocket cost of such work, without any mark-up for profit to Lessor,
shall be paid for by Lessee as additional rent and shall be due promptly upon receipt of a bill
therefor. . No exercise by Lessor of any rights herein reserved shall entitle Lessor to any
damage for any injury or itJ.convenience occasioned thereby nor to any abatement of rent.

13.

INSURANCE.

13.1 Lessee'S Obligations. Lessee shall purchase and keep in force the
. following types of insurance in the amounts specified and in the form hereafter provided:
13.1.1
PlJWi~ Liability and Property D!ID1age. Bodily and
personal injury liability insurance insuring against any and all liability of the insured(s) with
respect to the Leased Premises, or arising out of or related to the maintenance, use and
occupancy the Leased Premises, and property damage liability insurance with a limit of
not less than $1,000,000.00 per occurrence and not less than $2,000,000.00 aggregate
coverage for the policy term.

of

13.1.2
Fremises Facilities Furnished and InstalJed by Lessee and
Personal Propert}!. Insurance covering all of the items comprising .Lessee's leasehold
improvements, trade fixtures, equipment and personal property from time to time in, on or
upon the Leased Premises in an amount not less than ninety percent (90%) of their full
replacement cost from time to time, providing protection against any peril included within
the classification fire and extended coverage, together with insurance ~gajDst vandalism and

6
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malicious mischief. Any policy proceeds shall be used for the repair or.replacement of the
.

property damaged or destroyed.

13.1.3
Loss of Rent and Casuidty and Fire rnsuranc~. Lessor
shall purchase and keep in force a policy(ies) of insurance covering Lie Leased Premises in
an amount not less than one hundred percent (100%) of the full replacement cost providing
protection against any peril generally included within the classification «special form
insuranceu and "loss of rent insurance" coverage protecting Lessor from rental loss in the
.event of loss or casualo/ to the Property. In addition to the payment of rent and all other
items to be paid by Lessee pursuant to the terms of this Lease Agreement, Lessee shall
reimburse Lessor for any and all costs incurred by Lessor in connection with the loss of rent
and casualty and frre insurance coverage referred to in this Section 13.1.3. Lessor will
immediately deliver to Lessee a copy of any billing invoices and any other documentation
which Lessor may receive pertaining to such insurance coverage. Lessee will within ten (10)
days following receipt of any such invoice and documentation reimburse Lessor for any and
all such costs incurred by Lessor in connection with such insurance coverage.
13.1.4
Policy Form. All policies required to be provided by
Lessee shall be issued by Insurance Companies approved by Lessor and shall be in the name
of Lessor with Lessee named therein as an additional insured and a certificate evidencing
such shall be delivered to Lessor prior to the commencement date of the .Initial Tenn of this
Lease Agreement and thereafter within thirty (30) days prior to the expiration of the term of
each policy. All policies shall contain a provision that the insurer shall give Lessor thirty
(30) days notice in writing in advance of any cancellation or lapse or the effective date of any
reduction in the amounts ofllie insurance. All-public liability, property damage and other
casualty policies required to be provided by Lessee shall be written as primary policies, not
contributing with and not in excess of coverage which Lessor may carry.

14.
fAYMENT OF TAXES AND ASSESSMENTS. Lessee shall pay all real
estate taxes and real property assessments levied against the Leased Premises, including any
taxes or assessments on equipment, machinery or any other assets of any kind or nature
placed in or upon the Leased Premises by Lessee. Lessee shall pay all taxes, licenses, and
assessments of every kind, natUre and description levied on the Leased Premises and the
contents thereo( including all taxes and assessments on any equipment, machinery, or assets
of any kind or nature placed in or upon the Leased Premises by Lessee. Lessor will
immediately deliver to Lessee a copy of any billing invoice and any other applicable
documentation which Lessor may receive pertaining to such taxes and assessments which are
to be paid by Lessee. Lessee will within thirty (30) days following receipt of any such
invoice and documentation pay the amount due for such taxes and assessments and will
provide proof of such payment to Lessor.

7
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15.
FIRE RISK. Lessee shall not do anything in the Leased Premises or bring or
keep anythjng therein which in any way increase or tend to increase the risk of fire or damage
by explosion, or which will conflict with the regulations oft!te fire department or fire laws)
or with any fire insurance policy on the building or any part thereof, orwith any rules or
ordinances establishec;l by the Health Department or with any municipal, state) county or
federal laws, ordinances or regulations.
16.
ENVIRONMENTAL. Lessee covenants to comply with all laws relating to
Hazardous Materials (as defined below) with respect to the Leased Premises. Lessee or an
approved sublessee may use HaZardous MateriaJs on the Leased Premises as long as all such
usage complies with all Jaws relating to any such Hazardous Materials. Lessee shall
promptly take all actions, at Lessee's sole cost and expense, as are necessary to return the
Leased Premises to the conditlon existing prior to the introduction of any Hazardous
Materials by Lessee or any person under Lessee's control or any sublessee of Lessee. Lessee
shall be solely responsible for and shall indefi!I1Uy, protect, defend and hold Lessor harmless
from and against any and all claims, judgments, suits, causes of action, damages, penalties,
fines, liabilities. losses and expenses (including but not limited to investigation and clean up
costs) attorney's fees and expenses, consultanfs fees and court costs) which arise during or
after the Term as a result of the breach ofLessee's obligations and covenants with respect toHazardous Materials: For purposes ofthis Lease Agreement, the term IIHazardous Materials II
means asbestos, any petroleum fuel or by~product, urea formaldehyde, and/or any hazardous
or toxic substance. material·or waste which is or becomes regulated by any locaJ 1 state or
federal government authority, including but not limited to any material or substance defined
as a "hazardous waste!! ~ I'haiardous sUbstancell• "hazardous material", fltoxic poJLutant't,
I'pollutant" or "contaminant II under the Comprehensive Environmental Response,
Compensation and Liability Act, 42 U.S.C. § 9601, et seq. or the Hazardous Substance
Emergency Response Act, I.C. § 39-7101. The foregoing covenants and indemnities shall
.
survive the expiration or earlier termination of this Lease Agreement

17.

QWEr ENJOYMENT. Lessor covenants and warrants that if Lessee shall
faithfully and fully discharge the obligations herein set forth, Lessee shall have and enjoy
during the Tenn of this Lease Agreement, a quiet and undisturbed possession of the Leased
Premises, together with all of its appurtenances.
18.
LESSEE INDillr1NIFICATION. Lessee covenants and agrees not to do or
suffer anything to be done by which persons or property in or about or adjacent to the Leased
Premises may be injured. damaged, or endangered. Lessee hereby agrees to indemnify
Lessor against and to hold Lessor hannIess from any and all claims or demands for loss· of
or damage to property or for injury or death to any person from any cause whatsoever while
in, upon, or about the Leased Premises during the Term of this Lease Agreement or any
extension th.ereof. Lessee shRll. at Lessee's own expense, ~tain any workman's
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compensation insurance or any other form ofinsurance required by law upon the employees
or agents employed by Lessee and Lessor sball have no responsibility with respect thereto.
19. CONDEMNATION. If the Leased Premises) or any substantial portion
thereof, is condemneq or taken by right of eminent domain, or by.purchase in lieu thereof,
such that Lessee can no longer effectively operate its business in the Leased Premises! then
this Lease Agreement shall terminate and cease as of the time when possession is taken by
~e public authority and rental shall be accounted for between Lessor and Lessee as of the
date of the surrender of possession. Such termination shall be without prejudice to the rights
of either Lessor or Lessee to recover compensation from the condemning authority for any
loss or damage caused by such condemnation. Neither Lessor not Lessee shall have any
,rights in or to any award or payment made to the other by the condemning authority.

)

20.
DESTRUCTION. It is understood and agreed that if the building upon the
Leased Premises shall be destroyed by flte, the elements, riots, insurrections, explosions or
any other cause (the "OcctuTence"), or be so damaged thereby that it becomes untenantable
and cannot be rendered tenantable within one hundred twenty (120) days from the date of
such damage, this Lease Agreement may be tenninated by either Lessor or Lessee; provided,
however, that in the event the building is so damaged, Lessee shall not be required to pay the
rental herein provided during the Tenn the Leased Premises are wholly unfit for occupancy.
In the event that only a portion of the Leased Premises be damaged or become untenantabJe,
then the rental during tbeperiod that said premises remain partially untenantable shall be
reduced in the proportion that the untenantable portion of the Leased Premises bear to the
total thereof. Lessor shall make all reasonable effort to repair the Leased Premises within
one hundred twenty (120) days or upon such extended period as both parties shall agree,
provided that if said partially tenantable premises cannot be rendered fully tenantable within
said one hundred twenty (120) days or extended period agreed upon by both Lessor or
Lessee, from the date of said damage, this Lease Agreement can be terminated by either
Lessor or Lessee. Notwithstanding the foregoing Lessor shall have no obligation to repair
the Leased Premises and shall have the right to cancel and terminate this Lease Agreement
if the Term shall not have at least one (1) year remaining from the date of Occurrence to the
date of expiration, unless Lessee would have the option to extend the Term upon the
expiration of the then-current Tenn, in which case Lessor may demand that Lessee commit
to the exercise ofllie right to extend within twenty (20) days of the date of Lessor's demand.
If Lessee does not so commit within the time herein provided, Lessor may terminate this
Lease Agreement Whenever Lessee has a right to terminate this Lease Agreement under this
Section 20, such right shall not arise if th~ Occurrence giving rise to such right is the result
of the gross negligence or willful conduct of Lessee or Lessee's agents, employees, licensees,
or invitees.
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21.

-)

DEFAULT.

21.1. Time and prompt performance of ~ch and every tenn, covenant and
condition of this Lease Agreement is material and of the essence of this Lease Agreement.
Every term, covenant and condition is a material term, covenant and condition of this Lease
Agreement.
21.2. The following or any of them constitute an event of default of the tenus
_
of this Lease Agreement
Failure by Lessee to pay when due any installment
of rent or any other sUm herein specified to be paid by Lessee if the failure continues for ten
(10) days after written notice has been given to Lessee;
2 I .2.1.

21.2.2.
Failure by Lessee to perform any other provision
of this Lease Agreement required of Lessee, lithe failure to perform the same ~s not cured
within thirty (30) days after written notice has been given to Lessee. Provided. however, if
such failure to perform cannot reasonably be cured within thirty (30) days after any such
written notice, Lessee shall have a reasonable amount of additional time which may be
required to cure such failure to perform as long as Lessee is reasonably proceeding to cure
such failure to perform;-

21.2.3.

If Lessee sha11 file or have fued against Lessee in

any court pursuant to any statute) either in the United States or of any other state, a Petition
in Bankruptcy or Insolvency, or for reorganizations, or for appointment of a receivor or
1ruStee of all or a'substantial portiqn of the property owned·by Lessee, or if Lessee makes an
assignment for the benefit of creditors, or an execution or attachment shall be issued against
Lessee on all or a substantial portion of LesseeIS property, whereby all or any portion of the
Leased Premises covered by this Lease Agreement or
improvements thereon shall be
taken or occupied, or attempted to be taken or occupied by someone other than Lessee)
except as may herein be otherwise expressly permitted~ and such adjudication, appointment,
assignment, petitio~ execution or attachment shall not be set aside, vacated, discharge.d or
bonded within thirty (30) days after the termination~ issuance, or filing of the same; and

any

21.2.4.
The taking by any person, except by Lessor or its
agents or affiliates, of the leasehold created hereby or any part thereof upon execution, or
other process of law or equity other than by assignment or sublease.

21.3. Upon the occurrence of any event of defau14 and the failure, neglect or
refusal of Lessee to cure the same during any notice period required for such default
speCified above, without further notice to Lessee, Lessor shall be entitled to effectuate such
rights and remedies against Lessee as are available to Lessor under the terms of ~ Lease
10
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Agreement and the laws of the State ofIdaho. including, without limitation, the following
remedies:
21 .3.1.
. Lessor shall have the immediate right, but not the
obligation, to tenninate this Lease Agreement, and all rights of Lessee hereunder by giving
Lessee written notice of Lessors election to terminate. No act by Lessor other than giving
notice to Lessee shall terminate this Lease Agreement. In the event of such termination,
Lessee agrees to immediately surrender possession of the Leased Premises. Should Lessor
terminate this Lease Agreemen~ it may recover from Lessee all damages. Lessor may incur
by reason of Lessee's breach, including the cost of recovering the Leased Premises,
reason,able attorney fees, and the worth at the time of such termination of the excess, if any.
of the amount of rent 'and charges equivalent to rent reserVed in this Lease Agreement for the
remainder of the stated term over the then reasonable rental value of the Leased Premises for
the remainder of the stated term, all of which amount shall be immediately due and payable
. from Lessee to Lessor.

)

21.3.2.
Lessor shall also have the right:, without process
of law, to enter the Leased Premises and remove aU persons and property from the Leased
Premises without being deemed guilty of or liable in trespass. No such re-entry or taking
possession of the Leased Premises by Lessor shall be construed as an election on its part to
terminate this Lease Agreement unless a written notice of such intention is given by Lessor
to Lessee. No such action·by Lessor shaD be considered or construed to be a forcible entry.
21.3.3.
Lessor may, at any time, and from time to time,
without tenninating this Lease Agreement, enforce all onts rights and remedies under this
Lease Agreement, or allowed by law or equity. including the right to recover all rent as it

becomes due.
21.3.4.
In addition to the other rights of Lessor herein
provided, Lessor shall have the right, without terminating this Lease Agreement, at its option,
with or without process of law, to reenter and retake possession ofthe Leased Premises, and
all improvements thereon, and collect rents from any Sublessee and/or sublet the whole or
any part of the Leased Premises for the account of Lessee, upon any terms or conditiqns
determined by Lessor. Lessee spall be liable immediately to Lessor for all costs Lessor
incurs in reletting the Leased Premises, including without limitation, brokers' commissions,
expenses of remodeling the Leased Premises required. by the reietting, and like costs.
Re-Ietting can be for a period shorter or longer than the remaming tenn of this Ltfase
Agreement. In the event of such re-Ietting, Lessor shall have the right to collect any rent
which may become payable under any sublease and apply the same first to the payment of
expenses incurred by Lessor in dispossessing Lessee, WId in. re-Ietting the Leased Premises,
and, thereafter, to the payment of the rent herein required to be paid by. Lessee, in fulfillment
of Lessee's covenants hereunder; and Lessee shall be liable to Lessor for the ren~ herein
11
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required to be paid, less any amounts actually received by Lessor from a sublease, and after
payment of expens~ incurred, applied on account of the rent due hereunder. In the event of
such election, Lessor shall not be deemed'to have terminated. this Lease Agreement by taking
possession of the Leased Premises unless notice of termination, in writing. has been given
by Lessor to Lessee. .
21.4. The remedies provided in this Lease Agreement are cumulative in
addition to any remedies now or later allowed by law or equity. The exercise of any remedy
by Lessor shall not be exclusive of the right to effect any other remedy, allowed Lessor under
the tenns of this Lease Agreement, or now or later allowed by law or equity.
21.5. :Any delay by Lessor in eD:forcing the terms of this Lease Agreement or
any c~nsiderations or departiJres therefrom shall not operate to waive or be deemed to be a
waiver of any right to require compliance that is full and to the letter ofthis Lease Agreement
or to thereafter require performance by Lessee in strict accordance with the terms of this
Lease Agreement.
21.6. In the event that any remedy granted to Lessor under tlie terms of this
Lease Agreement is held void or unenforceable, Lessor shall nevertheless have all of the
other remedies provided in this Lease Agreement that are not contrary to law.
)

21".7. Lessee'·herebyexpresslywaives any and all rights ofredernption granted
by or under any present or future laws in the event of Lessee being evicted or dispossessed
for any cause, or in the event of Lessor obtaining possession of the Leased Premises by
reason of the violation by Lessee of any of the covenants and conditions of this Lease
Agreement or otherwise.
22.
ENFORCEMENT. Should either party default in the performance of any
CQvenants or agreements contained herein, such defaulting party shall pay to the other party
all costs and expenses. including but not limited to, reasonable attorney fees, including such
fees on appeal, which the prevailing party may incur in enforcing this Lease Agreement or
in pmsuing any remedy allowed. by law for breach hereof.
23.
LESSOR'S RIGHf TO CURELESSEB'S DEFAULTS. IfLessee shall default
in the performance of any covenant or condition in this Lease Agreement required to be
perfonned by Lessee, Lessor may, after thirty (30) days notice to Lessee, or without notice
if in Lessor's opinion an emergency exists) perform such covenant or condition for the
account and at the expense of Lessee, in which event Lessee shall reimburse Lessor for all
sums paid to effect such cure, together with interest from the date of the expenditure at the
rate of eighteen percent (18%) per annum end reasonable attorney fees: All amounts owed
by Lessee to Lessor \Ulder this paragraph shall be additional rent. In order to collect such
additional rent Lessor shall have all the remedies available under this Lease Agreement for
12
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a defauJt in the payment of rent and the provisions of this paragraph shall survive the
termination of this Lease Agreement. Nothing in thls paragraph provided shall in any way
require Lessor to perform or correct any such defaults on the part of Lessee.
24. .NOTICES. Service of any notice pennitted or required under the tenns of this
Lease Agreement shall he deemed complete upon the deposit of the same in the United States
MaiJ, by Certified or Registered Mail, addressed to Lessee at the Leased Premises; or
addressed to Lessor at Post Office Box 50444, Idaho Falls, Idaho 83405, as the case may be,
or such other address as either shall hereafter in writing to the other designate, or by causing
said notice to be served personally upon Lessee or on Lessor as the case may be. In the event
there be more than one (1) person constituting Lessor or Lessee herein, service by mail or
personal service as provided above upon anyone person in such party shalJ be good and
sufficient service upon all persons constituting such party the same as though such service
had been made upon each and every member of such party. In the event Lessee or Lessor
elect to hire an attorney to prepare any Notice of Default required by the terms of this Lease
Agreement, the other party shall pay, in addition to any sums required to. be paid to cure said
defaul~ or in addition to any other perfoI1l1aDce required by such party to cure such default,
the costs of preparation of said default notice, and said default shall not be cured unless and
until said costs are paid. The Notice of Default shall specifY the amount of said costs.

)

25.
HOLDING OVER. If Lessee remains in possession of the Leased Premises . after the expiration date of this Lease Agreement or the tennination of this Lease Agreement
for any reason, with Lessor's acquiescence and without any distinct agreement between the
parties, Lessee shaH be a Lessee at will and except for the term of such holdover, which shall
be at Lessoes will, the tenancy shall be subject to all provisions of this Lease Agreement.
Lessee shall be responsible to Lessor for all damage which Lessor shall suffer by reason of
Lessee remaining in possession after the tennination of this Lease Agreement and Lessee
hereby indemnifies Lessor against all cla.i:ms made by any succeeding Lessee against Lessor
resulting from delays by Lessor in delivering possession of the Leased Premises to such
succeeding Lessee. Nothing in this paragraph shall be construed as a consent by Lessor to
the possession of the Leased Premises by Lessee after the termination of this Lease
Agreement for any reason.
26.
LIENS. Lessee agrees not to permit any lien for monies owing by Lessee to
become a lien against the Leased Premises. In the event any lien is created against the
Leased Premises on the account of monies owing by Lessee, Lessee shall cause the
tcmlinaOon of such lien within thirty (30) days following discovery of the same by Lessee.
Should any such lien be filed and not released or discharged or action not commenced to
declare the same invalid within thirty (30) da}'1) after discovery of the same by Lessee, Lessor
may at Lessor's option (but without any obligation so to do) pay and discharge such lien.
Lessee shall repay any sum so paid by Lessor and such amounts due to Lessor shall be
deemed additional rent.
13
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27.
LESSEE AS INDEPENDENT CQNIRACIQR. Lessee's use of the Leased
Premises shall be as an independent contractor and nothing herein shall be deemed to create
a partnership, joint venture, employment, or master-servant r,elationship between the parties.
28.
IDAHO LAW GOVERNS. This Lease Agreement shall be governed by,
construed, and enforced in accordance with the laws of the State ofIdaho.

'29.
MODIFICATION. This Lease Agreement contains the e~tire agreement
between the parties, and may not be modified or changed orally, but only by an agreement
in writing and signed by the party against whom enforcement of any waiver t change,
modification, or discharge is sought.
SEVERANCE AND VALIDITY. In the event any provision of this Lease
Agreement or any part thereof shall be determined by any comt of competent jurisdiction to
30.

be invalid, void, or otherwise unenforceable, the remaining provisions hereunder or parts
thereof, shall remain in full force and effect, nnd shall in no way be affected~ impaired or
invalidated thereby, it being agreed that such remaining provisions shall be construed in a
mapner most closely approximating the intention of the parties with respect to the invalid,
. void or unenfor~eable provision or part thereof.

:

)

31.
BINDING ON SUCCESSORS. It is further expressly agreed, that the
provisions, stipulations, tenus) covenants, conditions and undertakings in this Lease
Agreement and any renewals thereof shall inure to the benefit of and bind the heirs~
executors, administrators and assigns or successors in interest of both the Lessor and Lessee.

32.
MUTUAL RELEASE OF LIABILITY TO THE EXTENT DE INSURANCE
CQYERAQE. Neither Lessor nor Lessee shall be liable to the other for any business
,interruption or any loss or damage to property or injury to or death. of persons occurring on
the Leased Premises or the adjoining property, or in any manner growing out of or connected
with Lessee's use and occupation of the Leased Premises, or the condition thereof. or. the
adjoining property, whether or not caused by the negligence or other fault ofLessor or Lessee
or their respective agents, employees, subtenants, licensees, or assignees. This release shall
apply only to the extent that such business interruption loss or damage to property, or injury
to or death of persons is covered by insurance, regardless of whether such insuranCe is
payaple to or protects Lessor or Lessee or both. Nothing in this paragraph shall be construed
to impose any other or 'greater liability upon either Lessor ,or Lessee than would have existed
in the absence of the paragraph. This release shall be in effect only so long as the applicable
insurance policies contain a clause to the effect that this release shall not affect the right of
the insured to recover under such policies.
IN WITNESS WIffiREOF, the parties have hereunto subscribed their names the day
and year first above, written.
14
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D!SrRICT _SE___.VE___N_ _ _ _ __
Main Office
HEAL1F-1 DE8t1RTIVIENr

254 E Street
Idaho Fans, ID 83402-3597
Phone: (208) 522-0310
Fax: (20B) 525·7063
http://vMw2.state_id.us/phd7

PROMOTING THE HEALTH OF PEOPLE AND Tl1EIR ENVfRONMENT

July 20, 2006
Kirk Woolf
Sunnyside Industrial Park
Sunnyside Utilities Inc.
3655 Professional Way
Idaho Falls, ID 83402
RE:

Failed Subsurface Disposal System at Sunnyside Industrial Park

Dear Mr. Woolf:
This letter is to announce our receipt of Mr. Doyle Beck's July 6,2006 letter of response
to the deadline requirements set for Sunnyside Industrial Park due to the failed subsurface
disposal system. Please fmd our comments for each deadline below.
The flrst deadHne asked that we see proof that the sewage on the ground (SOG) has been
cleaned up and that septic tank pumping is being maintained. The temporary expansion of
the existing septic system was inspected and approved on July 2,2006. The cover
applied to the affected area of sewage on the ground was verified on July 7, 2006. The
cover applied is in compliance with the ·intent of rules. This Department will continue to
conduct site visits to verify that no further SOG events take place.
The second deadline asked that we be provided with· a timeline for a penn anent solution
for the subdivision's central sewer system. Mr. Beck's letter did mention that you were
continuing communication with the City ofIdaho Falls for potential annexation and that
an engineer was warRing on a system design, but no timelines were declared. I waited
until today to send this letter to aUow more time for a declaration; no further information
has been provided. I must reiterate that failure to work out a permanent solution for the
subdivision's wastewater disposal system will force us to seek legal action. Further steps
to resolve this situation must be made by July 28,2006.
Please contact me if you have questions. The phone number to call is (208) 523-5382.
I

\

EXHIBIT
" 0"

Cc:

Richard Horne, District Director
Gregory Eager, DEQ- Idaho Falls office
Steve Anderson, City ofIdaho Falls
Renee Magee, City ofIdaho Falls
Gregory L Crockett, Attorney at Law
Doyle Beck
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AugUst 23, 2006
Greg Crockett, Attorney
P OBox51219
Idaho Falls, ID 83405-1219
RE: Sunnyside Industrial & Professional Park
Subsurface Disposal System
Dear .Mr., Crockett,
Listed below art? the facts pertaining to this issue:

1. Sunnyside Industri~ and Professional Pm (Sunnyside) ma,de two applications to
st
District7 H~th Department (District) 1 • November 1996 $4:20.00 £liS:# 70024. 21ld. •
July 1999 $200.00 EHS # 70092. Tlris application was for 77.5 acres, 28 lots. The
design flows includ~ up to 2499 gallons per day. It was submitted as a 'staged
developw.ent with th~'ifritial installation to handle up to 500 gallons per day. Thepistrict
ret:ain.s in their files the deSign and location of our subsurface disposal system.
2. On July 30, 1999 'I'.qe District signed our plat removing the sanitary restrictions under
Title 50 Chapter 13 of the Idaho Code. On August 15. 1996 with the application and our
drawings the District issued construction perinit #11382 fDr the [lISt phase installation of
our sewage system. On August 23, 1996 the District inspected our installation including
the location as designed and approved the same.
.

md-

hi"

3.
March 2002 Sunnyside was reaching capacities of 300,to 400 gallons per day
requested permission from The District to expand as originally designed, permitted and
constructed.
. '

4. This expansion was denied. a unilateral drain field pennit was issued to one of our
customers. Our engineers submitted drawings for proposed alternatives to satisfy their '
concerns. The District failed to respond to our proposals.
5. This ,denial of OUI request to expand and refusal to act-on our proposed altema,tive
resulted in tJ::!.e failure of oll:I' subs~aCe 'disposal system.
" ..We-.are,an Eq~ Opportunity Employer

(

""-F'. - ':;-----: .. _.:.. ..P:D.. Box_1768 -~ .Idaho Falls, ID,.,83403,..17.68.!J ,Rho ne· (208J-529":'9891~-I11111!11-_ _"'"
Fax (208) 522-8919 '
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As you are aware by p.ermit #1006089 we are allowed to tempor?lly expand OUI system
and rectify the failure.
:

The District approved "design. arid iOGltion" for the 2499 ga.Ilons 'per day bas not
changed. ·We have submitted additional. ~sjgn to the District to sari~fy their concerns.
.

"

The District is obsessed on pushing our design criteria (not 'actual flows) over 2500 per
day and under the direction of DEQ..
We have no problem adhering to and honoring our original accepted application plan and
design.

.

For you infonnation we have completed our analysis to comply with the Districts request
that we hook to the City of Idaho Falls sewer system. As you can see from the attached
printout the cost are prohibitive aQ.d therefore not a viable alternative.
L Why is the District repeatedly refusing to honor the approved design. pecrnit, and

subdivision approval?·
2. Why does District 7 repeatedly request an LSAS design? 01lI' proposals provide a
system of measurement to assure the Dis met that we do not exceed. the 2500 gallon a
day.

3. Is there flexibilitY in -these design parameters to allow us· to be somewhere in between?
We're not completely opposed to a LSAS design but we cannot comply with aJl design.
parameters. We can cO:t;ltlnue a letter writing campaign but it is cumbersome and does not·
allow for a quick solution.
We recommend a meeting with those involved with authority to make decisions to meet
and find a resolution to this problem.
Please review and advise.

CC:

\.

-

Mark Fuller
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·~ity ot..ldaho. FaUs '~nnexation' Costs
Planning

' "

1 Preliminary 'prat
2 Final Plat
Engineering
1 Final Plat
2 Benton Engineering
Road & Bridge Fee
Drainage Fee
Water Line Extention
Sewer Line Extention
Power System Purchase
Total

$100
$775
$41 1.08

$28,000
$193,750
$25,319
$30,662
$43,640
$120,000 Unkown
$446,354

Per Acre
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$6,410
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SunnysIde lndu6tric(~~:.... ,..:::dsfonal Park

,,_~·i

NAME & ADD~ESS

1

9.~16 Miskin Scraper Works, Inc.

2

O.~B8 .Miskln Scraper Works. Inc.

3

0"'919 Mtskin Scraper Works, Inc.
1.p49 Miskin Scraper Works, Inc.
1.~54 J & LB Properties, Inc.
;
1.591 G & J Investment's LLC
1.591 Sunnyside Industrial & Prof.
1.1591 Sunnyside Industrial & Prof.
1.~91 Sunnysidi? Industrial &Prof.

4
5
6
7
8
9

10
)CK2
1
2
3

,4
5
)&(3
1

2

$5,692.40
,

$190.16
$320.52

$5,891.12
,
$9,929.65

$1,039,249.00
$45,047.00
$76,320.00
$76,320.00
$76,320.00

$7,594.95

$251,382.00

$1,837.13.

$10,795.04

$13,109.00
$762,029.00
$63.591.00
$681,640.00
$111,120.00

$95,80
,
$5,569.00
$4f?4.. 73 "
$4',981.59
$812.06

$2,968.00
I'
$27,346.59
,
l'
$12,84~.~6

$24~131 0.00

$1.800.06
$2,872.51 .
$4.077.53
$29,981.76
$0.00
$0.00
$0.00
$523.38

'C) 5

°6
I-'- '7
W
........ 8

Idaho Falls,

to

63401

Idaho FaUs, ID 83405-0444
Shelley. lD 83274
Idaho Falis, 10 B3403~1768
Idah'9 FBlls, 10 '63403~176B
Idaho Falls, 10 a3403~1768
Idaho Falls, 10 83403-1768
Pocatello, 10 83204
Pocatello, 10 83204
Pocatello, 10 83204

0.757 Chances Are J LLC.'

ldaho Falls,' 10 83404

2400 E. 25th Street

,

I

See Lot Three
i . See Lot Thre,e
t, 'See Lot Three
1.269 Sunnyside Industrial & Prof. POBox 1768

69.~30

Sunnyside Industrla! & Prof.
Sunnyside IndustrIal & Prof.
$unnyslde Industrial & Pr~f.
Now Disc Propertle~, LLC
Sunnyside Industrial & Prof.
Sunnyside Industrial,' & Prof.
Southside Assqc. of IF, LLC

i

$163.74

1.832
, Cayton, Carol J LIving Trust 7772 N. Amethyst Or.
6,159 WFL Properties, LLC
44 Montgomery St. Suite

3
4

Annexatloh: '
Costs Acf'J

$25,142.00
$26,020.00
$43,858.00

2652 Wild Horse Ridge
4.266 Intermountain Self Storage 2652 Wild Horse Ridge .,
2652 Wild Horse RIdge
2.004 Raliiff. Gary G,
7.369 83403-1768
'
2.r15 83403-1768 .

,

Taxes Per
Year

$541,300.00

0.~63 Ratliff.' G~ry Q.

1.962
, 1.P20
. 1.;500
2.~90
2.«40
4.230
3.200
2'f20

OneTime! .

Idaho Falls, ID 83401
Idaho Falls. ID 83401

2'

)CK4 .
1

I'

Increase

3200 E., 105to N
3200 E. 105th N
3200 E. 105th N
POBox 50444 '
342 S. State st.
POBox 1768
P 0 Bo)( 1768
POBox 1766

1.684 Sunnyside Industrial & Prof.' POBox 1768

! .

i,

Idaho Falls, ID 83401

0.660 ~2106

7

Valuation 2005

:';';t'

.'t'.

3200 E. 105th N

1

\;) ,3
4
-,.1' 5
0"':) 6
f~-A.

AcrfS

.j . .

·~WW

j
,I
)CK1

\,',:" '

,".
t.(

,

St. George, UT 84770

San Francisco, CA 94104

Idaho Faits, ID 8,3403-1768

P a Box 2641
Idaho Falis, ID 83403-2641
PO Box 2641
Idaho Falls, ID 63403-2641
POBox 2641
Idaho Falls, ID 834{)3-2641
875 W. McG.regor Ct.
80lse, ID 93705
PO 1;30)('2641
Idaho Falls, ID 83403~2641
POBox 2641
laaho Falls, 10 83403-2641'
3846 S. Canyon RlverWY#1 Salt La~e City, ~T 84119

$393,058.00

$557.945.00
$4,099,793.00

$71,616.00

$133,989.00
$333,429.00
$72,000.00
$114,624.00
$950,000.00
$~02,848.00

$153,600.00
$415,343.00

$3,955.88' . $63,565. 1

I.

$329.21
$557.76

. $10.602.~~
:ji10,198.~6,-,\
$.1{}J196.88

'I~
$10,19B.~~~

$557.~6'

$557.76, " ·$101198.~8
"

,

'"

. .

$979:21

I:

$47J237,.~3

$14,8'39.98

I:

",
$4,852.£:14
$4,230.84,.

$11, 743.71~
$43,327 .~1

$0.0,0
$6,135.24

\'

$526.18

$12,577.1(2
$6,538.5(7;
$9,615.6:4;

. $837.69

$15.~20.7,9

$2.436.74
$6,94~.71

$1.482.44
$1,122.53
$3,035.37

$13,718.1:?:
$27,115.82:
!,
$20,513.15.
II
$16,154.10
I,

Totals

--

, $0.06
:jio.QQ~

I;

$84,606.07 $446,353. 7~;
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1fT. Doyle Beck
Sunnyside Utilities, Inc.
P. O. Box 1768
Idaho Falls, ill 83403~176&
Re:

VIA FACSIMILE

Smmyside Industrial and Professional Park If Failed Subsurface '
Sewage Disposal System

Dear:Mr. Beck

T1rls confirms the availability of the District Seven Health Pepartment and
Depat1ment ofEnvironmenial Quality to participate in a meetiitg with you concerning thn
:f.hlled Subsurface Sewage Disposal System at SUnnyside Indnstrial and Professional Park.
We will meet on Monday, September 18, 2006 at 9:00 a.m. We understand that you
want t9 meet:in the conference room of Mark Fuller.
Apparently you have some confusion about our previous. correspondence
i
and the .crequ:irements~' that dictate an LSAS. Those requirements are dictated by the
,
applicable law, regulations and. based upon the current ('build out" status of your
development. We believe the extent- of your development requires connection to an'
approved treatment faciHty or compliance with the rules and regulations regarding ,an,
LSAS. We thought those requirements were specifically spelled out in the District Seven
letter to you dated April 15:l-2002. For further documentation wereoommend that
refer back to the original perniit jssued to you On August 15~ 1996 "for one or two
buildings".
'
The drain field is not properly located whiclt has been. previously brought to
your attention. .Fmther expansion oftha~ drain field will not be granted except for
(~_
c~emporary" me~ures necessary to mitigate the consequences of your failed and failing
--...:.~=-.-;- -'--'''~ system.--.. -- -----.,-------------.- - - - ,~-'-~--"
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Mr. Doyle Beck
September 13,2006
Page 2

We look fonvard to our further discussionS.

GLClrlt
cc: Michael·E. Lund, P.E.
Benton Engineering
550 Linden Drive
Idaho Falls, ID 83401
Kellye Eager, Eliv. Health Director
District Seven Health Department
254 "E" Street
Idaho Falls, ID 83402~3597

(

Gregory Eager and Willie Teuscher
900 N. Skyline, Ste. B
Idaho Falls, ID 834'02

( _ .
.-----_.-._ ..- --- -------:' ..'-:---.. _._---_.... -----.-.. ~- ........._-_ .._.-. ------.- _...- .-.----- .. __ .. ----- ..-.
,

-.. .:-~.-;-'--.-.- . .:

~~

'

",.

--

.

576~

"

-

0013..3

Sept.embe:r 6, 2006
Travis Watm
Print Craft Press
3834 s. Professional Wa.y
lda.b.o FalLs. .ID 83402

RE:

Sanitary Sewer racility
Process Wasm Disposal

DcarThvis.
Enclosed is a ie:= dated ~oUst

zs.. 2006. in responSe to our inquire from our engineer.

Listed below .ate ex.cetprs from tile MSDS's submitted to us by your company.
A. MSDS .#G-L~14 Developer .R.eplerusher. SECfION vn. WASTE DISPOSAL:
,: entralized with Sodlmn BIcarbonate. If federal, state, and I or local Jaw pem:rirs•
.' .~U4h
to sewer with large amounts of water.
.
•
~i

~~1

~ ':

.::1 B. MSDS #G-28041 PHOTO Fix. SECTION va WAErE DISPOSAL: NegtnlIze
t

.-With SodaAsb.1f federal. stare. 8Jld I or localla wPemlita. flush. to sewer with.1iI:D
~rotmfs of ~.
".-

.

<~ MSDS #46987 ?erfotma Plate Developer, SECTION #11 Waste Disposal
:':qon.sider&ions CSll g~ral1y be disclIarged to a. waste water treatment system.. Since
"'~oDS vary. consult applicable regulatioIlS or a.u1:horitU:$ bcfOtB disposaL
,~'~~

,

-

.:~'l! MSDS Trade Name; 3451 U FOUN CANe, Article t#H446. SECTIoN 13.
~j:)ISPOSAL
CONSU>ERATIONS: Must not be disposed of tugether with household
.'---1:
~~arbage. D! Not allow product tp ~ sewage 8J'.Skm.

~~HMSDS Genesis, lLC:, Speedy Dry, SECTlON XI1L WASTE DISFOSAL
~

OD: Dispose in accordance with local. state, and f~ regulations.

POBox 1768 .Idaho Falls, ID 83403-1768 @Phone (208) 529..989
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:s.:; MSDS PROCESS YELLOW, Produ.cr Code tfAP·PXOl AQUAPRlME. SECTION

~

WASTE DISPOSAL METHOD: Dispose of in accordance with all applicable

l:t0hal, state. and fedand regulations.
Our sewer system is deSigned only to accept hu.r:nan waste. and not ck.signM to handle
Processed Waste. We. have been dealing with syst6Dl overload I failure this Su.tnIDer
which we attribute directly to the disposal of your process waste.
In IiglJI of all ofthe above we will not accept processed w~ in our sewer facility. Had
we known of your intention. we would have. advis¢ you prior to const:ruaioo.

WIthin 10 days from the da!e of this k:ttec we reqtiite that you modify your faciliti~ to
prohibit the dispOsal of any and all ~ waste to our Se'Wa' system. On this tWe we
will conduct m 0DSite inspection of your f1cility. We c:i:p¢ct thilll.l'eaS ~ you. have
been Jnjeeting ~ waste will be petm"nmtly altered to prohibit the accide.ntal
disposal by your I:I.UPloyce$ of any processed waste into oUr sew~ facility.

\
Doy1eBeck
SUImyside Pm: Util.ities, UC.

.

,

--..-/

coeso
2

...
,.;.-

...
...

., J

'
5)
.• ~;

F-

~:..-

..

t' .•

,..

Aug. 28, 2006
Sunnyside Utilities Inc.
P.O. BOll 1768
Idaho Falls, Id 83403
Ra: Sunnyside Indu.strlal and

l?~fesgional

Park

.

Dear Ml:. Woolf and. Beck;

......

--'

Ink is not ~1der&d human wa$t~ and. coUld ve:z:y easily be
deposited into a I5epi!l.l:ate 5eepag-e pit ~ site. without ave!). iii
pe1:ln:lt by District Sevat& Health and would thereby not overload the
septic sy!ltem..
--...
If you have any Duther quastions regarding this prQject, please
e.all ~ at this office at (208) 522-B033.·

~-----"

i()

~
.

.~.
[

P••

5766

00058

Sunnyside $Park <lltifit.ies, ~C.
September 20, 2006

Travis Waters
Print Craft Press

3834 S. Professional Way
Idaho Falls, ID 83402

RE: Sanitary Sewer Facilities
Request for D<><;uments
Dear Travis,

As per request from your attorney enclosed is the following:

}}

1. Sunnyside Utilities Rules and Re~tions
2. Third party Beneficiary Agreement
.

.

This is aU the items I have so far. we are still looking. '

yle Beck
Sunnyside Park Ut?-lities. llC.
cc: Mark Fuller

-

,

POBox 1768 .Idaho Falls, ID 83403-1768 .Phone (208) 529-9891
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, September 26, 2006

VIa Fo.cslmJle 524-7167
MatkFuller
410 MarnoriaI Dr", Ste 201
P.O . .Box 50935
Idaho -Falls, lD 83405-093.5
,/

)

The Smritary Sewer Fa.cility and Process Waste Disposal-with Sutmys.idc: Parle
Utilities, llC
"
Oar File No. 33712

Dear-Mark:

In following up to oUr meeting, Travis WaterS has iofOImed me that he bad an additional
conversation with Doyle Beck yesterday evening about 7:00 pm.. Travis agreed with Doyle that
Printcmft Press will JlO longer be putting the RO water into the sewer system. Additi.ona11y. Travis
agreed to m.akc ammgements to collect and dispose ofwhat you classify as }lrocessed waste.",
It mould be noted thai ill my review of the IDAP A regniations, I do not see any definition
of"processed waste..~ However, man effortto assist Doyle in his negotiations ~ tbeDEQ, Tmvis
" has agreed to operate as outlined above. 1would apprecia.t.e your keeping me informed as to Doyle1 s
n.egotiations with the DEQ. Should you have any questions or concerns, do l10t hesitate to contact
me.

LVEIltt
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HEALlR DE8L1RTMENr

Phone: (208) 622-0310
Fa~ (208)5~7063
hbp:/Iw\WI2.l5lat~.id.uslphd7

PROMOTING lHE HEAL.n; OF PEOPJ.E-ANI> TkElR ENVIAONMi:NT

Octobet 2, 2006

Doyle Beck
Sunnyside Utilities. Inc
P.O. Box 1768
Idaho Falls, ID 83403-1768
RE:

SiUlnyside Industrial Park

Dear Mr. Beck:
This letter is in response to your two letters dated September 18; 2006. Please find our
comments to each below.

(

I
\~
~ :...-jI

We re'cognize the ~erge.oc1 situation with the failed septic system at Sunnyside , .
Industrial Park, but we _disagree that tanks were not available at the time the temporary
addition was install~ When Kirk Woolf c~e into the office on JUne 29.2006 and
signed for ~e permit, he declared ~. additional tanks would Dot to be installed. Upon
inspection of the temporary expansion system. On July.2, 2006, the permit was. fulfilled.

--

The tanks you had installed foUowing the inspection on July 2, 2006 are not approved.
When you either connect your development to the City of Idaho Falls or install the large
soil absorption system, the existing system B:long with the unapproved tanks will need to
be properly abandoned.
,

i

r··'"

"

Statute IDAPA 58.01 ~p3.005.02.b does not apply in this case. Neither piping nor
eJec~cal was 't he issue.
IDAPA 58.01.03.004.04 Increases flOW3 states, "Upless authorized Or the Director, no
person shall provide for or connect additional blackwaste or wastewater sources to any
. system if the resulting flow or voltlDle would exce~d the design flow of the system. The
original permit, #1096115 was issued for one or two build?Igs. With the third
connection, this statute was violated .

L

" ~. '

;.

. Also•.under IDAPA 5B:())'.03.008~02.b Sail types; it states that suitable soil types must be
present at depths cortesponding with'The si,dewal1s of the proposed drainfield and at ,'.
depths',:vhich will be ~etweell the bottom of~e proposed drainfield
any l~ting s~i1
_ _ _ ~J':er. Where th~~eptic ~y'stem that~~,g~ the..!lIt"{~lopme~t-was_placed•.:the.on. lllal.soils __..___ _
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. we~ remove~ with.the excaya~on of the gravel pit. The system Is placed in· the soil

~)

. classjfication i'Unsliitabl~"-: grav.eL

This department has never issu"ed yo:ur development a permit for up to 2,500 gallons.
Pennif #1096115 was issued fm: up to 300-gallons per day. Permit #1006089 was issued
for 1,200 gallons per day based On tlie suinmary estimate by Mike Lund on June 29, '.
2006. This estimate was only. for 60 employees at that current build~out time and no
process flows were included. If you have a permit that declares up to 2500 gallons, please
provide a copy to the office.
.
The letter of referral was prepared on Friday, SepteInber lStb in preparation for the
meeting on Monday, September 18 th , If the meeting had ended with a resolution, the
letter would never have been released. Please note) the letter states the active date of the
referral as September 181 2006. Qot the date the lerter was written.
We hope your efforts will focus on a resolutiOl1. PI~e ~all If you havb questions. The
phone number is (208) 523~5382.
.

( )
~
\ :~ JJ

Cc:

Richard Home> District PirectQf

Willie Teus~her~ DEQ- Idaho FaIls office
Gregory- 1. Crockett. Attomey at Law
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D.lsrRICT

Main Office

HE'AL-IR DEF?ARTMENf

254 E SUee\
Idaho Falls. lD 83402-3597
Phone: (208) 5.22-0310
Fax: (208).52S-70B3
http:/twww2.stale.id.usJphd7

PROMOTING THE HEALTH OF PEOPLE AND THEIR ENVIRONMEIfl

November 21, 2006

CERTIFIED MAIL

._.
KIRK WOOLF
SUNNYSIDE INDUSTRlA~ AND PROFESSIONAL PARK, LLC ; I :
382] PROFE~SIONAL WAY #17
IDAHO FALLS, ID 83402
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DOYLE H BECK
SUNNYSIDE UTILITIES INC.
POBOX 1768
IDAHO FALLS lD 83403-1768

"CORRECTED"
RE:

NOnCE OF INTENT TO REJ.Ml>OSE SANITARY RESTRICTIONS

Dear Mr. Woolf and Mr. Beck:
Tbis Corrected Notice of Inteni to Reimpose Sanitary Restrictions corrects the previous
Notice dated September 21. 2006; which was recorded September 25, 2006 as Instrument
No. 1238372 in the records of Bonneville County, Idaho. This letter is to notifY you that
District Seven Health Department intends to reimpose the sanitary restrictions on the
Sunnyside Inaustrial and Professional Park. This letter will define the reason for this
intended action and notify you of your opportunity of appeal.
On June 9,2006 it was announced that the subsurface disposal system iliat services the
Sunnyside Industrial & Professional Park bad failed. Two options were announced to
correct the problem, 1) either cooneet to the City of Idaho Falls through annexation or 2)
install a large soil absorption system that meets the flow needs of the Park.
To date, no permanent correction has taken place. For this reason, District Seven Health
Department ~tends to r~im'pose sanitary restrictions in accordance w:ith applicable law_
Section 50-1326, Idaho Code, mandates the reimposition of sanitary restrictions on the
plat ppon the 'issuance of a ceJ!jficate of disapproval after notice to the responsible party
and an opporfunity.for appeal. The Rules of Appeal from 'Administrative Decision and
Request fQr HeaPng .before Public H~th Districts. IDAPA 41 .08.0l Section 011 .02
Limitation O(Time periods allows 35 days for an appeal to be filed .
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Reimposing sanitary restrictions will remove the right of any owner to construct any
building or shelter within the development. The intended reimposition VJiIl remain in
effect until you take appropriate steps to comply with applicable laws and regulations.
Notice ofyoux request to appeal must be sent directly to this office. If you have questions
regarding this letter, please contact me. The phone number is (208)523-5382.
An appeaJ of the intended action is now pending with District Seven Health Department
and the reimposition of sanitary restrictions may only occur following the appeal and the
recording of a Certificate of Disapproval as provided by law.

Kel e Eager,

~

Environmental Health Director

STATE OF IDAHO

)

)

5S.

County of Bonneville

)

\._ -

st

I, Steven Thomas, a notary public, do hereby certifY that on this 21 day of
November, 2906, personally appeared before me Kellye Eager, who, being by me first
duly sworn, declared that she is the author ofllie Notice Of Intent to Reimpose Sanitary
Restrictions, that she signed the foregoing document as the Environmental Health
Director of the District Seven Health Department, and that the statements thereincontained are true.

~ti~

Notary P he for Idaho
Residing at Idaho Falls, Idaho
Commission Expires: 09/15/2011

Cc:

Richatd Horne- District Director
Gregory Crockett, Attorney at Law
Willi~'yeuscherDEQ, Idaho Falls
r
Bonnt':ville County Commissioners
Bonn~yille County Recorders Office
BonnJhue County Planning and Zoning
Prope}ry- Owners
Mark-Fuller, Attorney at Law
I
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DISTRICT -S.: : :,.:; ;E; ;. .!. V.: .:. EN..-:-_ _- - - - - ,

HEALlR DE~RTMENr
PROMOTING ntE HEALTH Of PEOPLE AN!} THEIR ENVIRONMENT

~=':3402-3597 .
Phone: (208) 522-0310

Fax: (208) 525-7063
htlp:fJwww2..stateJd.us/phd7

CERTIFIED MAIL
November 28. 2006

Mark R Fuller. Esq.
Fuller & Car

410 Memorial Drive, Ste 201

P.O_ Box-50935
Idaho Falls, 10 83405-0935
INRE:
RE-IMPOSITION OF SANITARY
RESTRICTIONS FOR SUNNYSIDE
INDUSTRIAL AND PROFESSIONAL
DARK

)

)
)

NOVEMBER 21 PUBLIC HEARING
DISTRICT DIRECTOR
HEARING

)

l
= After reviewing all the documents and listening to the oral testimonies, my decision is to AFFIRM the
decision made by Kellye Eager, Environmental Health Director, to re-impose sanitary restrictions on
Sunnyside Industria! and Professional Park in Bonneville-County, Idaho.
.
-

As per the desired ruling, in the lelter dated November 20, 2006:
Reguest# 1:
A .. District Seven Health Department (D7HO) has sent a clarification letter regarding the September 21,
2006, letter to Bonneville County regarding the intended re-imposition of sanitary restrictions. (See
attachment) In my opinion Bonneville County acted inappropriately by prematurely acting on the
intent to re-impose sanitary restrictions without a CertifiCate of Disapproval. The letter dated
September 21, 2006, is dearly a Notice of Intent and not a Certificate of Disapproval. If D7HD
. wanted action to be taken by Bonneville County, we would have sent an or[ginalletter clearly
instructing them to re-impose sanitary restriction in accordance with the law.
The inappropriate action of jmmediat~ty jmposing sanitary restrictions by Bonneville County and
subsequent action by them as per Affidavits of Mr. Westen Banta, Marcus Mickelsen and Gilman
Gardner should not be blamed on the September 21, 2006, letter from Kellye Eager. If you fee! that
Bonneville County's inappropriate action has adversely affected you, then the issue is between you
and· Bonnevllle County and not District Seven Health Department
D7HD-intends to re-impose sanitary restrictions on Sunnyside ind'ustrial and Professional P<3;rk
unless Sunnyside complies with applicable rules by th~ installCltion of an approved "Cent;rat System'"
. as defined in IDAPA58.01.03.08., or connecting to an approved "Public S stem, as defined in IDAPA

:) 77.3 _ - --
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58.01.03.27. The reasons for such intef)ded action has been clearly stated by Kellye Eager in the
following documents: "RE$PONSE TO NOTICE OF APPEAL" dated November 17, 2006, in
"DISTRICT SEVEN HEALTH DEPARTMENT'S OBJECTION TO APPELLANrS EXHIBITS," dated
November 17, 2006, in D7HD's "EXHIBITS Number 1 through 11 and in Gregory Crockett's, oral
presentation given November 21. 2006. The content of those documents is incorporated into my
decision by 'reference.
Given the current Ubuildout" status of the subdivision, D7HD is 'uncertain whether a re-plat to reduce
the number of fots to allow individual septic systems is possible; but it seems impractical because an
n
approved "colleGtion system is in place. That decision will be up to DEQ.

Reguest#2:
As per the applicant's request, D7HD agrees to conduct an inspection of the additional septic tanks.
I. however. disagree with the interpretation of the rules that a permit is an open-ended permit When
a permit is issued it authorizes specific construction or activity to be completed within one year. Once
construction is complete, an inspection is requested and an inspection is made that closes the
permit, unless the inspector agrees adt;iitional work needs to be completed. I do not want this to be a
pOint of contention and since it was a recommendation on the permit that an additional 1000 gallon
tank be ,installed, I feeJ it is appropriate that these tanks be inspected for conformance with Idaho's
"Individual/Subsurface Sewage Disposa[ Rules. Please contact Kellye Eager to make arrangements
for making that inspection. It will be necessary to uncover portions of the tanks to make sure they are
approved and proper1y installed.
Request # 3:
D7HD agrees the septic disposal system should be expanded and brought into compliance with
Idaho's rules. This is the issue, Sunnyside has not complied with the coJlditions upon which sanitary
restrictions were signed off on the plat by installing an approved Centraf Septic System for this
subdivision. It does not matter to our agency what type of "Central System" is installed as long as the
Department of Environmental Quality {DEQ) approve$ it and its completed construction.
For clarification sake, the DEQ is the responsible party for approving plans and specifications on
central systems as defined in the rules. D7HD cannot issue a permit for which they (DEQ) have
responsibility unless DEQ approves the plans and specifications. (See attached Memorandum of
Understanding) It will be the decision of DEQ if they include the wastewater flow of Corporate
Express into there calculations. It will be the decision of DEQ whether they accept the plan submitted
by Benton Engineering. date June 2006. It will be the dedslon of DEQ to detennine if they feel that a
"Public System" is reasonably accessible.
Therefore, I again RE-AFFJRM our Intent to Re-impose Sanitary Restrictions unless written
documentation is submitted to us by DEQ aSking us not to re-impose sanitary restrictions prior to you

2llieappealS
.rucha~
Director

cc:

-

:;~
.

~.

KeUya Eager. Environmental Health Director
Gregory Crockett.' Esq.

.'
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FULLER'& CARR
ATTORNEYS AT LAW
Marlt R. ruDer
Steven e. carr-

DanJeJ R. Beck~

•AIsOUc<!nI4Id In Utah

410 MernoriaJ Drive, Suite 201
, P.O. Box flO93S
Idaho Falls, Idaho 83405-09:35

December 11, 2006

Lane V. Erickson, Esq.
RACINE OLSEN NYE BUDGE & BAJLEY
P.O. Box 1391
Po~tello. fD 83204-1391
Facsimne Number. 232-8109

RE:

. My Client Sunnyside Parle: Utilities, Inc.
YourCfient Travis,Watel'$ dba Printcraft Press

)

near'Mr. Erickson:
This follows up your letter of September 26, 2006. Your letter states:
Travis agreed with Doyle that PIintcraft Press will no longer be putting the RO water into
the sewer system. Additionally. Travis agreed to make arrangements to collect and
dispose of what you classify as ·process water"'.

In spite of your promises, it is clear that Printcraft Press and/or Mr. Waters cannot be trusted to seff-pqfice
this problem.
.;t
On Sunday, December 10, 2006, at 2:30 p.m., my cfient went to the property specifically to verify the
absence of excessive flow from the Printcraft Press building. Mr. Waters personal vehicle was located in
the parking lot attnat time. There should have been no excess flow coming from the premises at all, yet
significant processed water was flowing. This process water was not toilet sewer water, and was in direct
viofatian of your assurances set forth In the September 26, 2006, letter. Printcrafl: Press had intentio,nally
buried the water meter instaned by Sunnyside Park Utilities, Inc., and while Mr. Beck was digging up the
water meter to monitor the quantity of water going into the building, tile flow of processed water from the
building was stopped. NJ stated above, it is clear that Printcraft Press cannot be trusted to seff-police, and
for tile $15.00 per montil paid by Printcraft Press for sewer service. Sunnyside Park Utilities cannot afford
to continuously monitor and prevent Printcra:ft's violations.
Based upori the above actions, and pursuant to the rules and regulations previously provided, immediate
action must be taken. Pursuant to iq~A 58.01.03.004.03, tI:Ie actions taken by Printcraft Press are in
violation of applicable EPA regulation and must cease immediately. f am instructed to offer the following
three options to Print~ Press:
.

EXHIBIT
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1.

.Printcraft Press may pay for the installation of a lift station at the estimated
cost of approximateiy S10,OOO.OO.This wOuld monitor all of the outflow from the' .
. Printcraft Press building and guarantee, to the gallon, the processed flow being
produced.
.

2.

Sunnyside Park Utilities, Inc., will hire an ou1side monitor, selected by Sunnyside
who must be granted free access to the interior facility of Printcraft. Press. The
cost of this monitor must be paid entirely by Printcraft Press and the parties. must
contractually agree to a penalty of $1000.00 per occurrence if process water
again flows from Printcraft Press.

3.

Sunnyside Park Utilities, Jnc., wilf disconnect Printcraft Press from Its sewer service and
Printcran Press can obtain sewer service from an alternative utility provider.

Please review these three options with your client immediately and cOntact me not later than 5:00 p.m.,
December 12, 2006, to indicate the option accepted by Printcraft Press. In the absence of your response,
we will presume they have selected Option 3 and will disconnect Printcraff: Press from the sewer service
before 5:30 p.m., December 12, 2006. .
.
I look forward to your immediate response.
Very truly yours,
FULLER & CARR

Mark R. Fuller
Attorney at law
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Via Facsimile 514-7167

Mark Fuller
410 Memorial Dr., Ste 201
P.O. Box 50935

Idaho Palls, 10 83405-0935
Re:

......

Printcraft p.,:ess v. Sunnyside'Park Utilities. Inc.
Our File No. 33712

'-

Dear Mark:

.

Yourc1ient claims thato~~~ifi!f.etIar~Jif~m.r.fflI, he observed excess flow
of process water coming from the Printcraft Press building. However, be advised that on SlID.day,
December 10, 2006, Printcraft Press had contracted with third parties to install a new printing press
and forthisreaso~1l[ere~)llt~~ 6¢e8S~wamt.fl~i'i~~~.£rintaaft.,

[resS~. AdJtti;D~r;,te~~~tl1aii1r:W;oifCam~'On~:~:SOniefuIie 8fter o~
meenng and per8?na.lly witnessed the remedial actions that had been taken by Printcmft Pre3s.

.

.)

'",,"--/

Be further advised that we are aware of the November 21,2006 Corrected Notice of Intent
to Reimpose Sanitary Restrictions that your clients received from the District Seven Health
Department. It appears from this Notice that the District is requiring your clients to -either provide
a. complete upgrade to the sewer ~ or to connect to the City ofldaho Falls through annexation.
EXHIBIT
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Mark: Fuller, Esq..
December 12, 2006
Page 2
This Notice comes sometime after the meeting we had between our clients and my
September 26, 2006, 'letter. It appears that your clients are going to be required to upgrade' their .
system or take other remedial action with regard to the sewer system. For your clients to come in at
this time and to claim the right to place restrictions upon my client is both un.reasonable an~ based
upon the Notice, a waste oftime and resources by both parties.
My client denies that they are in violation of the self-imposed restrictions that your client
agreed to through the course of our meetings earlier this fall. As a result of this, my client rejects all
three options set forth iIi yom letter. Should your client elect to take any self-help measures with
regaro to the sewer system for the Printcra:ft Press premises, then Printcraft will have no option but
to seek an immediate temporary restraining order with regard to your clients' actions. Printcraft Press
will also seek to recover any consequential damages which flow fromyourclients~ actions together
willi the collection ofall attorneys fees and costs associated with any legal action it is forced to take.

.'
,,;/ , -

}.

We regret that the District Seven Health Department has reimposed its former sanitary
restrictions upon your clients. However, the reimposition ofthese sanitary restrictions does not give
your clients the right to the course of action outlined in your December 11, 2006 letter. I would be
happy10 discuss this with you in greater detail. Should you have any questions or concerns, please
do not hesitate to cont8.ct ·me.
.
.

. I

LANE V. ERICKSON
.LVFAtz
00:

Travis Waters
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. FUlL:ER-&' CARR'
AnORNEYS AT LAW

Mark R. Fuller'
steven E. CaIT"
DanIel R. Beck-Assoclate

410 Memorial Drive, Suits 201
P.O. Box 50935

'ALta ~ In utah

Idaho Falls, Idaho B34{)~935

Telephone
(208) 624-6400
FacslmUe
(208) 524-7157

December 13, 2006

, By

Lane V. EricIcson, Esq.
RACINE OLSEN NYE BUDGE & BAfLEY
P.O. Box 1391
Pocatello, 10 83204-1391
FacsImile Number: 232-6109
RE:

1
..

J

My Client Sunnyside Pari< Utilities, Inc.
Your Client Travis Waters dba Printcraft Press
Your File No.: 33712

Dear Lana:

This responds to your letier of December 12, 2906. For your Information, the Notice Of Intent to ReJmpose Sanitary Resbictions issued by District Seven Health Department has no bearing or effect upon
Printcraft Press. My client rejects the assertion of Prlntcraft Press that '1here was no RO water or proce~
water being used or coming from the Printcraft Press building" on the afternoon of Sunday, December 10,
2006. My client observed the flow personally by removing the cleanout cover In front of the Printc:raft
Press building. Anticipating that your clients would deny that the flow was coming from thefr buildIng. he
next examined the downstream manhole and verified that the same flow was passIng that location. He
then removed the upstream manhole cover and found that no flow whatsoever was passing that loc:aIion.
Your cllenfs assertion that no water was flowing from their location that day is simply wrong.
Because of the nature of the flow, my client beneves the most likely source Is the water softener system
installed by Printcmit Press. The discharge of water softener brine intrJ the cenfral system oper.:rted by my
clIent is expressly prqhibited by the Idaho Administrative Coda, IOAPA 58.01.03.004.03-System

Umltations.
Cooling water, backwash or back flush water, hot tub or spa water, aIr conditioning water,
water softener brine, groundwater, oil, or roof drainage cannot be dIscharged Info any
system unless that discharge is approved by the director.
In addition, the next section, IOAPA 5.6.01.03.004.04 prohibits excessive flow being placed in the system:
Unless authorized by the director, no person shall provide for or connect addltfonal black
waste or wastewater sources to any system if the resulting flow or volume would exCeed
the design flow of the system.
'.~"-~~!!I"~
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In order to detennine th~ quantity of water flowing into the Printcraft Press facility, my clIent has examined
the water meter records from September 1, 2006. The average water used by Printcraft Press in
September was 893 gallons per day. The average use for October 1000.323 gallons per day. Because
Mr, Waters covered the water meter, it was not possible to obtain a reading solely for November.
However; the water usage from November 1 through December 12,2006, averaged 664 galfons per day.
These readIngs are for every calendar day, so business days are likely much higher. other than the small .
amount of water consumed by drinkIng .on the premises, it is expected that a/l of the water flowing in the
Printcraft Press building also flows out, on a monthly basis. As an example, during the month of October.
2006, Printcraft Press produced outflow equal·to fifty percent (50%) of the total water which can be
discharged by the entire subcflVision into the central septic system as designed. The excessive discharge
simply must cease.
.
Your letter indIcates an intention to proceed with a temporary restraining order in tile event my client fulfills
its promise to disconnect the Printcrnft Press building. My client has requested a -dig rlne- search which
should be completed between now and noon Friday, December 15, 2006. This process william other
adjacent utilities to prevent damage to those utilities by the backhoe needed to disconnect the Printcrat't
Press building from the seplic service. Disconnectlon will occur upon completion of the dig line search.
The Sewer RuJes and Regulations previously provided to you, adopted by Sunnyside Park Utilities, Article

fV, Penalties, provide as follows:

1
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Sec!ion 1: Written Notice.' My person found to be violating any. provision of these rules
and regulations or lDAPA 58.01.03, may be served by the company wfth written notice,
stating the nature of the vlofation and providing a reasonable time for the satisfactory
correction thereof. The offender shall, within Ihe period of time stated In such notice,
permanently cease ail violations.
Section 2: UabllltY for VIolation. Any person violating any of the provisions of these rules
and regulations or IDAPA 58.01.03, shall become liable to the company for an expense,
loss, fines, charges, or damage occasioned the company by reason of such violation.
Section 3: Refusal of Service. The company reserves the right to refuse to provide
service to persistent violators of these rules and regulations.

Notice of the violations of Printcraft. Press was submitted September 6, 2006, in a letter directed to Travis
Waters. Your letter of September 18, 2006, acknowledged receipt of that notice. Nearly nlnety (SO) days
has passed, Which is c1earty a reasonable time to arrow Printcraft Press to satisfactorily correct the
violations and permanently cease all violations. The failure of Printcraft Press to address these issues r
and Its continued actions constitute persistent violations of these rules and regulations and the company
exercised its right to refuse to provide service. Sunnyside cannot allow Prfntcraft Press to continue to
violate both the law and the appficabJe rules and regulations.
You indicate an Intention to seek a "temporary restraining order- to prevent disconnection of the sewer
service. Pursuant to fRep 65(b) this letter will infonn you that our office demands notice of any motion for
a temporary restraining order so that we may be heard in opposition to such a petition. Pursuant to IRCP
65(c), we Intend to demand a bond the sum of not \ess.than $450,000, which will be Sunnyside's
anticIpated damage In the event of contln.ued violations by Printl:::raft Press. Any further violations could
.result In enforcement action by the Department of Environmental. Quality, possIbly mandating annexation
of the entire subdMsiol'l into·the City of Idaho Falls, at a-cost of $450;000 to Sunnyside Parle Theactlons
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by my cHent will not cause great or irreparable injury to Printcraft Press, as your client needs only agree to
compliance and payment of reasonable monHoring costs in order to avoid further action. Your clienfs
refusal to accept any of the options expressed in my earlier correspondence leaves my client with no
altematives but to proceed.
.
Please contact my office if you have any further questions. Our office will acknowledge service of any
Summons, or Notice of Hearing issued with regaro to this matter.

Complain~

Very trury 'yours, _

FULLER & CARR

Mark R. Fuller
Attorney at law

c: client

.

Chuck Holmer, Counsel for' luke Boyle
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IDAPA 58.01.03
Sewer System Capacity 1996 thru June 2006
Dralnfleld
18 S.F. EA

14 EA Domes

Infiltrators

Add 400k capacity

=

252 S.F.
420 GPO

Type A 1 Soil - Add 20% Capacity

r 504

GPDJ

Septic Tank
1000 Gal Tank

\2

=

500 GPO
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IDAPA 58.01.03
Sewer System Capacity June 2006 to Present
Drainfield
18 S.F. EA 14 EA Domes
12 S.F . EA 80 EA Domes

=

=

Total

Infiltrators

252 S.F.
960 S.F.
1212 S.F.

Add 40% capacity

2020 GPD

Type A 1 Soil - Add 20% Capacity

2424 GPO

Septic Tank
1000 Gal Tank
1500 Gat Tank
1500 Gal Tank

\2
\2

\2

=

500 GPD
750 GPO
750 GPO

=
=
Total

12000 GPDI
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